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Dear Mr. Harvey:

This is in response to your letters dated January 19, 2006 and February 9, 2006
concerning the shareholder proposal submitted to Commercial National Financial by
Louis A. Steiner. We also have received letters on the proponent’s behalf dated
February 3, 2006 and February 16, 2006. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which:
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals. '

Sincerely,

i=_F—v

Eric Finseth
Attorney-Adviser
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February 9, 2006

VIA OVERNIGHT MAIL

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re:  Commercial National Financial Corporation -- Omission of Shareholder Proposal of
Louis A. Steiner from Proxy Materials

Ladies and Gentlemen:

We are writing on behalf of our client, Commercial National Financial Corporation, a
Pennsylvania corporation (the "Company"), in response to the letter dated February 3, 2006 (the
"Steiner Response") on behalf of Louis Steiner (the "Proponent”) to the Securities and Exchange
Commission (the "Commission") addressing our no-action request letter to the Commission
dated January 19, 2006 (the "No-Action Request"). A copy of the Steiner Response is attached
hereto as Exhibit A. A copy of the No-Action Request is attached hereto as Exhibit B.

We hereby reiterate to the Commission the Company's intent to omit the Proposal from its Proxy
Materials pursuant to Rule 14a-8, promulgated by the Commission under the Securities
Exchange Act of 1934, as amended. We respectfully repeat the Company's request, set forth in
the No-Action Request that the Staff of the Division of Corporation Finance confirm that it will
not recommend any enforcement action to the Commission if the Company omits the Proposal
from its Proxy Materials for the reasons set forth in the No-Action Request, as supplemented
below.

The Proposal
A copy of the Proposal, together with the Proponents' supporting statement, was attached to the
No-Action Request. The Proposal reads as follows:

RESOLVED, that the Company's Board of Directors (i) immediately retain an
investment banking firm to explore all strategic alternatives to maximize
shareholder value such as the sale or a merger of the Company and instruct such
investment banking film to prepare a report to the entire Board of Directors
discussing such alternatives, and (ii) present to the shareholders a long term plan
for maximizing shareholder value based on the investment banking firm's report
within three (3) months of the annual shareholders' meeting.

Tucker Arensberg, PC. 1500 One PPG Place  Pittsburgh, PA 15222  p. 412.566.1212  f 412.594.5619  www.tuckeriaw.com
111 N. Front Street  P.O. Box 889  Harrisburg, PA 17108  p. 717.234.4121 f. 717.232.6802
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Pursuant to Rule 14a-8(j), enclosed herewith are six copies of this response and its attachments.
A copy of this letter has been furnished to the Proponent and his counsel as required by Rule

14a-8()(1).

Rule 14a-8(i)(10). The Company has already substantially implemented the proposal.

The Proponent argues in the Steiner Response, that the Company must not only engage an
investment bank, but also present such findings to the shareholders in order for the Company to
substantially implement the Proposal.

The purpose of the Rule 14a-8(i)(10) exemption is to avoid requiring shareholders to consider
matters on which management has already acted favorably. Release No. 34-12598 (July 7,
1976). The standard required by Rule 14a-8(1)(10) is not whether the Company has fully
complied with the shareholder proposal, but whether the Company has "actually taken steps to
implement the proposal." "Amendments to Rules on Shareholder Proposals," Exchange Act Rel.
No. 39093, at § IIL.A.

As set forth in its No-Action Request, the Company has taken appropriate steps to comply with
the Proposal by engaging an investment bank to explore various strategic alternatives as outlined
in the Proposal. The Company reaffirms its belief that it has in good faith substantially
implemented the Proposal.

Rule 14a-8(i)(7). The Proposal deals with a matter relating to the ordinary business
operations of the Company.

The Company would also like to address Proponent's argument that the phrase "a// strategic
alternatives to maximize shareholder value such as the sale or a merger of the Company" for the
want of a comma, refers only to extraordinary business transactions. The Proponent's
interpretation tortures the plain meaning of the Proposal. As set forth in our No-Action Request,
the Staff has rejected similar arguments.! The Company respectfully submits that the plain
meaning of the Proposal refers to both extraordinary and ordinary business matters, and that this
reading is reinforced when read with the Proponent's supporting statement which states in part
that:

the Company's Board should take active measures to maximize the value of the
shareholders' investment by hiring an independent investment banking firm for
the purpose of considering various strategic alternatives, including but not
limited to analyzing whether a sale of the Company's assets or a merger or other

' First Charter Corporation (January 18, 2005) the Staff permitted the exclusion of a proposal with substantially similar
language as the Proposal. The company was permitted to exclude the proposal, and the Staff rejected the argument that "strategic
alternatives" referred in this context solely to extraordinary transactions.
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business combination of the Company would be in its best interest. (emphasis
added).

Note that here "various strategic alternatives" is modified by a clause beginning "...including but
not limited to...". Thus, the Proponent's argument is undercut even by his own statement in
support of the Proposal. If the Proponent wanted to address only a merger, sale or other
extraordinary transaction, he could have drafted the Proposal and its supporting statement
accordingly.

The Proponent uses this "nonrestrictive clause" analysis to try to distinguish several no-action
letters directly on point to the ordinary business operation exception, but ignores the fact that
many of the letters so distinguished did not include the inclusive "all" when referring to strategic
alternatives as the Proposal does.

Therefore, the Company reaffirms its belief that the Proposal deals with matters relating to both
extraordinary and ordinary business matters and may be excluded pursuant to Rule 14a-8(i)(7).

CONCLUSION

For the reasons stated above, and those stated in our letter to the Commission of January 19,
2006, the Company believes that the Steiner Proposal may be omitted from the proxy materials
for the Company's 2006 Meeting scheduled to be held on May 16, 2006.

We hereby respectfully request that the Staff confirm that it will not recommend any
enforcement action if the Proposal is excluded from the Company's Proxy Materials and would
be happy to provide you with any additional information and answer any questions that you may
have regarding this subject. Please do not hesitate to contact William T. Harvey of our office
with any questions at (412) 594-5550.

Sincerely,

TUCKER SBERG, P.C.

William T. Harvey

c: Louis A. Steiner
Richard D. Rose, Esquire
WTH:cr

BUS_EST:222419-1 021342-126684

2 See, e.g., First Charter Corporation (January 18, 2005) (proposal to retain an investment banking firm to advise about strategic
alternatives which would maximize shareholder value); BKF Capital Group (February 27, 2004) (proposal to engage an
investment banking firm to evaluate alternatives to maximize shareholder value, including a sale of the company); Medallion
Financial Corp. (May 11, 2004) (proposal that an investment banking firm be engaged to evaluate alternatives to maximize
stockholder value); Lancer Corporation (March 13, 2002) (proposal to retain an investment bank to develop valuation of the
company's shares and to explore strategic alternatives to maximize shareholder value).
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‘February 3, 2006

VIA OVERNIGHT DELIVERY

Office of the Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission

100 F. Street, N.E.

Washington D.C. 20549

Re:  Response to Commercial National Financial Corporation’s (the “Company”) Request
for No-Action Advice Concerning Shareholder Proposal Requesting the Board to
Engage an Investment Bank and Report Findings to the Shareholders (the “Proposal ”)
- submitted by Louis Steiner (“Steiner”)

" Dear Ladies and Gentlemen:

We are writing on behalf of our client, Steiner, and in response to the Company’s request
that the staff of the Division of Corporation Finance (the “Staff”) concur that it may exclude the
Proposal (“No- -Action Request”) submitted by Steiner from the Company S proxy matenals for
its 2006 annual meeting of the shareholders. ‘

" Pursuant to Rule 14a-8(k), six (6) paper copies of the response are included and a copy
has been provided to the Company. We are also attaching to this response a copy of the
.Company’s No-Action Request as Exhibit A and a copy of the Proposal and supporting A
statement as Exhibit B. This letter may be considered to be an opinion of counsel as it relates to
Pennsylvania law.

The Proposal reads as follows:

RESOLVED, that the Company’s Board of Directors (i) immediately retain an

investment banking firm to explore all strategic alternatives to maximize

shareholder value such as the sale or a merger of the Company and instruct such

investment banking firm to prepare a report to the entire Board of Directors

discussing such alternatives, and (ii) present to the shareholders a long-term plan

for maximizing shareholder value based on the investment banking firm’s report
* within three (3) months of the annual shareholders’ meeting.

In the Company's No-Action Request, it offers three (3) arguments suppbrting its view

that it may omit the Proposal from the Proxy Materials. As demonstrated below, however, the
first two (2) of the Company's arguments, which relate to Rule 142-8(i)(7) and (10), respectively,
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misinterpret the Staff's previously stated positions, and because we are willing to amend the
Proposal to include the appropriate precatory language, the Company's final argument, which

“concerns Rule 14a-8(i)(1), is readily dispelled. Therefore, we respectfully request the Staff (A)
to confirm that it 1s unable to concur with the Company's views of subparts (7) and (10) of Rule
14a-8(1), and (B) to afford Stemer the opportunity to amend the Proposal to comply with Rule
14a-8(1)(1).

ANALYSIS

I. The Company Is Not Entitled to Omit the Proposal Under Rule 14a-8(i)(10) Because It
Has Not Yet Substantially Implemented the Proposal

While we acknowledge that the Staff has on numerous occasions taken the position that
shareholder proposals to engage an investment bank are rendered moot by the hiring of an
investment banking firm, proposals in the No-Action letters cited by the Company can be
distinguished from the present case because Steiner's Proposal recommends that the Company
not only engage an investment bank, but also present those findings to the shareholders. None of
the No-Action letters cited by the Company included a sub-component requesting that the
investment banking firm's findings be reported to the shareholders.! This reporting component
.of the Proposal is essential to Steiner because he believes that the Board has recently failed to .
accurately communicate with and duly inform the shareholders. Thus, because of the factual

- distinctions, the Company improperly links this case with those No-Action letters used to support

its position in its No-Action Request.

In interpreting Rule 14a-8(1)(10), which allows management to omit a shareholder
proposal from its proxy materials “if the company has already substantially implemented the
- proposal,” the Staff has agreed that all components of the proposal must be substantially
implemented. In the 1997 proposing release for Rule 14a-8, the Securities Exchange
Commission explained that the “substantially implemented” standard turns on whether the
Company has in fact proceeded to implement the proposal:

[T]o have been "substantially implemented,” the Company must have actually
taken steps to implement the proposal. It is insufficient for the Company to have
merely considered the proposal, unless the proposal clearly seeks only
consideration by the Company, and not necessarily implementation.

! See Financial Industries Corporation (March 28, 2003) (addressing shareholder proposal recommending that the board
appoint a strategic development committee of independent directors, which is to engage an investment banking firm to
assist it and the board in evaluating various business combinations); Supreme Industries, Inc. (February 7, 2001)
(conceming shareholder proposal urging the board to arrange for the prompt sale of the company to the highest bidder or
bidders); Hemlock Federal Financial Corporation (March 30, 2000) (involving shareholder proposal recommending that
the board engage an investment banking firm to advise the company on ways to maximize shareholder value, inc]udjng a
potential sale or merger of the company); BostonFed Bancorp, Inc. (March 17, 2000) (addressing shareholder proposal
recornmending that the board engage an investment banking firm to advise the company on ways to maximize shareholder
value, including a potential sale or merger of the company). Each of the foreoomg no-action letters has been cited by the .
Company as support in its No-action Request. :
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Securities Exchange Act Release No. 39093, n.49 (September 18, 1997) (citing Securities
Exchange Act Release No. 20091 (August 16, 1983)); See also Securities Exchange Act Release
No. 40018 (May 21, 1998) (adopting rules modifications). By logical extension, if a shareholder
proposal were appropriately to comprise of multiple elements, as is the case when the various
elements are essential to a single well-defined unifying concept, the “substantially implemented”
standard would accordingly, touch each of the various elements. See Borden, Inc. (February 23, .
1994) and Newell Rubbermaid, Inc. (February 21, 2001). ‘

For example, in Borden, Inc., the proposal requested that the Board of Directors
“undertake a current independent investment banking study to determine the value of Borden and
that the results of the study be reported to shareholders for whatever action seems appropriate.” -
Before receiving the proposal, however, Borden’s Board had issued a press release announcing
its approval of a restructuring plan that resulted from a comprehensive study of the company
- performed by an independent investment banking firm over the previous several months.
Borden’s Board also sent letters detailing the restructuring plan to its shareholders. The Staff
agreed that the proposal had been substantially implemented, noting in particular that Borden had
“retained an investment banking firm to evaluate the various business alternatives, including the
one suggested by the proponents, and reported to shareholders the basic course of action to be
taken as the result of this evaluation.” Borden, Inc. (February 23, 1994) (emphasis added).

Similarly analyzing a proposal in Newell Rubbermaid, Inc., the Staff mandated the
inclusion of a proposal requesting that Newell's Board prepare a report detailing the company's
"glass ceiling" progress and make the report available to sharcholders four months after the
company's annual shareholder meeting. In support of its position, Newell argued, first, that the:
Staff has recognized that if a company may omit a major portion of a shareholder's proposal
under Rule 14a-8(1)(10), it may omit the entire proposal and, second, that Newell had already
‘addressed the major issues raised by the proposal.2 Nevertheless, the Staff concluded that the
proposal should still be included because the company had neither prepared the report mentioned
in the proposal nor made it available to shareholders. Newell Rubbermaid, Inc. (February 21,
2001). ‘

Here, the Company argues that by purportedly retaining SunTrust Capital Markets, Inc.
(“SunTrust”) after having received the Proposal, the Company has substantially implemented the
Proposal. To support this statement, the Company proffered a letter from SunTrust professing -
that the Company has engaged SunTrust for the purpose of assisting the Company's Board in its -
‘consideration of various strategic alternatives, including but not limited to a sale of the
Company, potential acquisitions, and other methods of enhancing shareholder value and the
prospects of the corporation. Of course, the veracity of the Company's purported engagement of
SunTrust is questionable because the SunTrust letter bears neither company letterhead nor an
authorized individual's signature. Also, the fact that the Company failed to issue a single press
release or, to our knowledge, pass a Board resolution referring to the engagement adds to the

? Particularly, Newell contended that it had previously taken specific and direct action in response to the 1991 Glass
Ceiling Commission Report cited in the proposal, and it had implemented a range of affirmative action plans
covering each of its locations.
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uncertainty surrounding SunTrust's engagement. Nonetheless, even if the Company has engaged
SunTrust, the fact remains that the engagement of SunTrust alone does not constitute substantial
implementation of the Proposal. Like the proposals in Borden and Newell, a core piece of the
Proposal rests in the recommendation that the Company's Board report its findings to the
shareholders. Whereas in Borden the company's Board had already distributed the requisite
report to shareholders, the Company has failed, just as the company in Newell did, to offer
shareholders any such report. :

Finally, we also recognize that the Staff has on previous occasions concluded that if a
company may omit a major part of a proposal under Rule 14a-8(1)(10), that such company may
then omit the entire proposal from its proxy materials. American Brands, Inc. (February 3,
1993). As demonstrated by the Newell No-Action letter discussed above, however, under these
circumstances, the Staff has concluded that the engagement of an investment banking firm is
simply a threshold matter, not the "major part." In other words, the engagement aspect 1s an
action that the Company must naturally take before substantially implementing the main theme
of the Proposal: presenting to the shareholders a long-term plan for maximizing shareholder
value based on the investment banking firm's findings.

. Because the Company has failed to substantially implement a core part of the Proposal :
and the Proposal can be distinguished from the proposals cited by the Company, the Staff should.
not exclude Steiner's Proposal under Rule 14a-8(1)(10). ‘ '

II.. The Company Is Not Entitled to Omit the Prbposal Under Rule 14a-8(i)(7) Because the
Proposal Does Not Relate to the Company's Ordinary Business Operations

Rule 14a-8(1)(7) permits management to exclude a shareholder proposal from its proxy
statement “if the proposal deals with a matter relating to the company's ordinary business
operations,” but as the Company concedes on page 5 of its No-Action Request, "the Staff has
denied the exclusion under Rule 14a-8(i)(7) of certain proposals that relate to both ordinary and
extraordinary proposals where it is clear that the proposal, when read together with the
supporting statement, focused on extraordinary business transactions.” See, e.g., Temple-Inland

Inc. (February 24, 1998) (requiring the inclusion of a proposal recommending that the

~ investment banking firm "explore all alternatives to enhance the value of the company,

~ including, but not limited to, possible sale, merger, or other transaction for any or all assets of the
company"). Here, the Proposal and its supporting statement clearly implicate retaining an
investment banking firm for the specific purpose of finding an appropriate extraordinary
transaction that the Company could pursue. Therefore, the Proposal is proper for Inclusion in the
proxy materials, despite the Company s efforts to obscure the Proposal's scope.

The Proposal, when read together with its supporting statement, focuses on retaining an
investment banking firm for the specific purpose of finding an appropriate extraordinary
transaction. When used alone, the phrase "all strategic alternatives" can relate to the subsets of
both ordinary and extraordinary business transactions. When, however, modified witha
restrictive clause, the phrase connotes only those transactions falling within the subset defined by
the stated restriction. As written, the Proposal modifies the phrase "all strategic alternatives"”
with the restrictive clause "such as the sale or a merger of the Company." In this context, by
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using the clause "such as", which is also not set off by commas, parenthesis, brackets, dashes, or
any other such symbo], the Proposal is understood as restrictive to include only those types of
transactions that are similar to the ones following the clause. Specifically, this restrictive clause
is followed by only two examples, the sale of the Company and the merger of the Company, both
of which are clearly extraordinary transactions. Consequently, the phrase "all strategic
alternatives" as modified by the clause "such as" is limited to only those transactions that fall into
‘the same extraordinary transaction subset of "strategic alternanves encompassing the sale and/or
merger of the Company. '

Contrary to the Company's assertion that the supporting statement encompasses both
ordinary operations and extraordinary transactions, the above reading of the Proposal is further
affirmed by the Proposal's supporting statement. The purpose of the supporting statement is to
provide reasons (e.g., because of the Company’s financial downturn) why Steiner believes that an
investment banking firm is needed to explore an extraordinary transaction such as a sale or
merger, not to "advocate one or more extraordinary corporate transactions” as the Company
- states in its No-Action Request. The decision as to which extraordinary corporate transaction the
Company should pursue should be the Board's with the help of the investment banking firm.

Not only does the Company misinterpret the purpose of the supporting statement, the No-
Action letters.to which the Company refers to in support of its argument that the Proposal is
drafted in a manner that emphasizes the general exploration of strategic alternatives, both
ordinary and extraordinary, are not instructive in this case. At issue in all but one of these No-
Action letters are shareholder proposals that, unlike the instant Proposal, modify the term
alternatives with either a nonrestrictive clause or a restrictive clause that fails to exclude ordinary
business transactions. See First Charter Corp. (January 18, 2005) (concerning a proposal-
requesting that the investment banking firm advise the company about "strategic alternatives
which would maximize shareholder value"); Medallion Financial Corp. (May 11, 2004),
(conceming a proposal requesting "that an investment banking firm be engaged to evaluate
alternatives to maximize stockholder value including a sale of the company."); BKF Capital
Group (February 27, 2004) (addressing a proposal requesting that the investment banking firm
evaluate "alternatives to maximize shareholder value including a sale of the company™); Lancer
Corp. (March 13, 2002) (involving a proposal recommending that the investment banking firm
explore "strategic alternatives to maximize shareholder value."); NACCO Industries (March 29,
2000) (concerning a proposal requesting that the investment banking firm explore "all
alternatives to enhance the value of the company, including, but not limited to, possible sale,
merger or other transaction for any or all assets of the company"); Sears, Roebuck and Co.
(February 7, 2000) (addressing a proposal requesting that the investment banking firm arrange
for the "sale of all or parts of the company”).

In short, the Proposal is proper for inclusion in the proxy materials, despite the
Company's efforts to obscure the scope of the Proposal, and thus the Staff should find that 1t is
unable to concur with the Company's view of Rule 14a-8(i)(7).
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III. The Proposal May be Amended to Be Precatory Instead of Mandatofy

_ Finally, we recognize that the language of the Proposal was inadvertently written to be
mandatory. However, on several prior occasions, the Staff has given proponents the opportunity
to cure to avoid omission. See, e.g., North Fork Bancorporation (March 12, 1991) and Keystone
Financial, Inc. (March 15, 1999). As stated earlier, with the Staff's permission, we would
appreciate the opportunity to amend the Proposal to read as a recommendation. Specifically, we’
request that the words "it 1s recommended that" be inserted after the word, "RESOLVED, that"

- and before the words, "the Company's Board of Directors” in the first line of the Proposal. To

that end, we are by copy of this letter to the Company, asking that the Proposal be so amended.

CONCLUSION

Because the Company has misconstrued Steiner’s Proposal, it has not satisfied its burden
of proving that the Proposal can be excluded under Rules 14a-8(1)(10) and (7). Further, because.
we are willing to modify the language of the Proposal to comply with the precatory language
requirement, we hereby request that the Staff to concur in our opinion that the Proposal should
be included in the Company’s 2006 Proxy Statement. To the extent the Staff feels that there are
any other technical defects in the Proposal, we request the opportunity to discuss them with you
and timely correct them. Please contact me at (412) 562-8425 if you have any questlons orif

- :youneed any additional information.
Very truly yourz/ :

chard D. Rose

RDR/aem

Enclosures

cc: Louis Steiner
Commercial National F inancial Corporatmn
Peena K. Patel, Esquire
William T. Harvey, Esquire
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 January 19, 2006

VIA OVERNIGHT MAIL

Office of the Chief Counsel
- Division of Corporation Finance
=Securities and Exchange Commission
100 F Street, N.E.
“Washington, D.C. 20549

Re: . Commercial National Financial Corporation -- Omission of Shareholder Proposal
of Louis A. Steiner from Proxy Materials :

Dear Ladies and.GenLlernen:

We are writing on behalf of our client, Commercial National Financial Corporation, a
~ Pennsylvania corporation (the "Company"), with regard to a shareholder proposal (the
" "Proposal") submitted to the Company by Louis A. Steinér (the "Proponent™) for inclusion
.in the Company's proxy statement and form of proxy ("Proxy Matenals") for its 2006
annual meeting of shareholders ‘ :

| On behalf of the Company, we hereby notify the Securities and Exchange Commission
(the "Commission") that the Company intends to omit the Proposal from its Proxy
. Materials on the bases set forth below. We respectfully request, on behalf of the
Cormpany, that the staff of the Division of Corporation-Finance (the "Staff™) concur in our
‘view that the Proposal is excludable pursuant to: - '

1. . Rule 14a-8(i)(10), because the Proposal has been substantially
implemented; '

1L Rule 14a- 8(1)(7), because the Proposal relates to the Company s
‘ -ordmary business operations; and

I - Rule 14a- 8(1)(1), because the Proposal is not a proper sub_}ect for
action by shareholders.

To the extent that any such reasons are based on matters of law, this letter constitutes an
oplmon of counsel in accordance with Rule 14a—8(3) '

Tucker Arensberg, PC. 1500 One PPG Place  Pinsburgh, PA 15222  p. 412.586.1212° 1 412.594.5678  www.luckerlaw.com
) 111 N. Front Street . P.O. Box B8S Harrisburg, PA 17108 p. 717.234.4121 {.717.232.6802
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THE PROPOSAL

A copy of the Proposal, together with the Proponent's supporting statement, is attached
- hereto as Exhibit A. The Proposal reads as follows: :

RESOLVED, that the Company's Board of Directors (i) immediately
retain an investment banking firm to explore all strategic alternatives to
maximize shareholder value such as the sale or a merger of the Company
"and instruct such investrment banking film to prepare a report to the entire
Board of Directors discussing such alternatives, and (ii) present to the
shareholders a long term plan for maximizing shareholder value based on
the investment banking firm's report within three (3) months of the annual
shareholders’ meeting. ‘ .

Pursuant to Rule 14a-8(j), enclosed herewith are six copies of thlS letter and its
_attachments. Also in accordance with Rule 14a—8(_]) a copy of this letter and its
attachments is being mailed on this date to the Proponent, informing him of the Companys

intention fo omit the Proposal from the Proxy Materials. Pursuant to Rule 14a-8(j), this

‘letter is being submitted not less than 80 days before the Company files its definitive Proxy

Materials with the Securities and Exchange Commission (the "Comimmission"). The

Company hereby agrees to promptly forward to the Proponent any Staff response to this

no-action request that the Staff transmits by facsimile to the Company or the under51°ned

but not to the Proponent.

~ ANALYSIS

1. Rule 14a- 8(1)(10) The company has already substantially xmplemented the
proposal.

Rule 142-8(1)(10) permits a company to exclude a proposal and supporting statement from
its proxy materials if the company has already substantially implemented the proposal.

. On pumerous occasions the Staff has taken the position that sh,aieholder proposals to
engage an investment bank are rendered moot by the hiring of an investment bank. See,
Financial Industries Corporation (March 28, 2003); Supreme Industries, Inc. (February 7,
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2001); Hemlock Federal Financial Corporation (March 30, 2000); and BostonFed
Bancorp, Inc. (March 17, 2000).

- After receiving the Proposal, the Company retained the investment bank SunTrust Capita] - -
Markets, Inc. ("SunTrust"), through its SunTrust Robinson Humphrey Capital Markets -
‘Division on an exclusive basis for the purpose of assisting the Company in examining
various strategic altemnatives, including the ones suggested by the Proponent and to report -~
to the Board to the Board of Directors regarding those alternatives. A copy of SunTrust's
letter confirming the engagement is attached hereto as Exhibit B.

The Company believes that by retaining SunTrust it has substantially mplemented the
Proposal and as such the Proposal is moot.’

I Rule 14a-8(3)(7). The Proposa] deals with a matter relatmo to the ordmary
busmess operatlons of the Company

Rule 14a~8(1)(7) allows a company to exclude a shareholder proposal that deals with a
matter relating to a company's ordinary business operations. The ordinary business -
‘exclusion has "a fairly straightforward mission: to 'relieve the management of the necessity
of including in its proxy material security holder proposals which relate to matters falling
within the province of management.” Release No. 34-39093 (September.19, 1997), citing
Release No. 34-4950 (October 9, 1953). The Commission has stated that the "general
underlying policy of this exclusion is consistent with the policy of most state corporate
laws: to confine the resolution of ordinary business problems to management and the board
of directors, since it is impracticable for shareholders to decide how to solve such problems
at an annual shareholders meeting." Release No. 34-40018 (May 21, 1998).

Applicable Pennsylvania law expressly provides that "unless otherwise provided by statute
or in a bylaw adopted by the shareholders,” all general or other powers "vested by law in a
business corporation shall be exercised by or under the authority of, and the business and
affairs of every corporation shall be managed under the direction of, a board of directors.”
(15 Pa. C.S.A. Section 1721).

Further, the Pennsylvanjé Business Corporation Law (the "BCL") gives the B'oard
additional discretion in the area of considering strategic alternatives. It permits the

members of the Board to consider "to the extent they deem appropriate [t]he effects of any

[
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action upon any or all groups affected by such action, including shareholders, employees,
suppliers, customers and creditors of the corporation, and upon communities in which
offices or other establishments of the corporation are located.” (15 Pa.C.S.A. Section 1715
-(a) (1)). The short-term and long-term interests of the corporation, including benefits that
~may accrue to the corporation from its long-term plans and the possibility that these
interests may be best served by the continued independence of the corporation.” (-15
" Pa.C.S.A. Section 1715 (a) (2)).

" The Proposal requires the Board of Directors to 1mmed1ately retain an investment banking
firm to explore all strategic alternatives to maximize shareholder value such as the sale or
a merger of the Company." (emphasis added). While the Proposal refers to a sale or

- merger of the Company as one possible alternative, it does not limit the scope of the -
Proposal to a sale of the Company or any other extraordinary corporate transaction. The
Board could maximize shareholder value through any number of actions short of an
extraordinary corporate transaction. The Proposal and its supporting statement, however,

" broadly encompass both extraordinary business transactions and ordinary business
operations, including long-term strategic goals of the Company. Consideration of strategic
alternatives to maximize shareholder value clearly is'a routine matter and is incident to the.
Board's managerial powers under Pennsylvania law.

The Staff has consistently granted no-action relief pursuant to Rule 14a-8(i)(7) when the
shareholder proposal relates to both ordinary and extraordinary courses of action. Notably,

- in First Charter Corporation (January 18, 2005) the Staff permitted the exclusion of a

~ proposal with substantially similar language as the Proposal. The proposal in question
requested that the company retain an investment banking firm to advise about strategic
alternatives which would maximize shareholder value. First Charter was permitted to
exclude the proposal, and the Staff rejected the argument that "strategic alternatives”
referred solely to extraordinary transactions. See, also, BKF Capital Group (February 27,
2004) (proposal to engage an investment banking firm to evaluate alternatives to maximize
shareholder value, including a sale of the company related to both extraordinary
transactions and non-extraordinary transactions and thus excludable); Medallion Financial
Corp. (May 11, 2004) (proposal that an investment banking firm be engaged to evaluate
alternatives to maximize stockholder value including a sale of the company properly
excluded); Lancer Corporation (March 13, 2002) (finding that 2 propoesal to retain an
investment bank to develop valuation of the company's shares and to explore strategic .
alternatives to maximize shareholder value appeared to relate to non-extraordinary
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transactions and was excludable); Sears, Roebuck and Co. (February 7, 2000) (excluding a
proposal requesting the company to hire an investment banker to arrange for the sale of all
or parts of the company, because it appeared to relate in part to-non-extraordinary
-transactions), NACCO Industries (March 29, 2000) (stating that proposal to retain an
" investment banker to explore all alternatives to enhance the value of the company,
including a possible sale, merger or other transaction for any or all assets of the company,
appeared to relate in part to non-extraordinary transactions and was excludable).

In some limited circumstances the Staff has denied the exc]usmn under Rule 142-8(1)(7) of
certain proposals that relate to both ordinary and extraordinary proposals where it is clear
that the proposal; when read together with the supporting statement, focused on
extraordinary business transactions. See, e.g., Temple-Inland, Inc. (February 24, 1998)
(finding that the proposal and its supporting statement focused on possible extraordinary
* business transactions). The Proposal in this instance, and its supporting statement, does
not focus on such extraordinary transactions, but by their terms focuses on a general
_discussion of management's performance, the Company's financial performance, and its
long-term goals. The supporting statement that the Proposal contains only one sentence in -

the four paragraphs of the supporting statement that even mentions a sale O meTger. Such.

matters clearly relate primarily to ordma.ry business operations.

Because the Proposal does not specifically and exclusively advocate one or more
extraordinary corporate transactions, and is in fact drafted in a manner that emphasizes the
general exploration of strategic alternatives, it relates primarily to ordinary business
matters and may be properly excluded under Rule 14a-8(1)(7).

0.  Rule 14a-8(i)(1). The proposal is not a proper subject for acﬁon by shareholders
under the laws of the jurisdiction of the company's organization.

The Proposal seeks to require the Company to "immediately retain an investment banking
firm to explore all strategic alternatives to maximize shareholder value." The language of
the Proposal is not a request or recommendation to the Board, but is mandatory. As such,
the Proposal is not a proper subject for action by shareholders under Pennsylvania law, as
its mandate interferes with the authority and discretion granted to the Board under the
BCL. :
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The BCL provides that "unless otherwise provided by statute or in a bylaw adopted by the

shareholders," all general or other powers "vested by law in a business corporation shall be
exercised by or under the authority of, and the business and affairs of every corporation
-shall be managed under the direction of, a board of directors." 15 Pa.C.S.A. Section 1721.

Because the Proposal seeks to require the Board to take action which is committed by the
BCL to the discretion of the Board, the Proposal is not a proper subject for shareholder

~ action under Pennsylvania law and therefore may properly be excluded under Rule 14a-
8(i)(1). See, e.g., Keystone Financial, Inc. March 15, 1999) (finding that a proposal
worded in such a way as to bind the board in violation of corporate law may be properly
omitted).

- CONCLUSION

For the reasons stated above, the Company believes that the Proposal may be properly
excluded as being substantially implemented under Rule 142-8(i)(10), or it may be

excluded as relating to ordinary business matters under Rule 14a-8(i)(7), or, as currently
-written, it may be properly omitted under Rule 14a-8(i)(1) because it is not a proper
" 'subject for shareholder-action under Pennsylvania law. -

We hereby respectfully request that the Staff confirm that it will not recommend any
enforcement action if the Proposal is excluded from the Company's Proxy Materials and -
would be happy to provide you with any additional information and answer any questions

~ that you may have regarding this subject. Please do not hesitate to contact William T.
Harvey of our ofﬁce with any questions at (412) 594-5550.

Sincerely,

Tarvc

c Louis A. Steiner
Richard D. Rose, Esquire
WTH:cr

BE:221152-2 021342-126684



EXHIBIT A

Louis A. Steiner, 430 Youngstown Ridge Road, Ligonier, PA 15658, who is the
beneficial owner of 264,067 shares of common stock of the Company as reported on Form -
13D/A filed July 19, 20035, submits the following proposal to be presented and voted upon at the.
Annual Meeting.

Proposal

"RESOLVED, that the Company's Board of Directors (i) immediately retain an
investment banking firm to explore all strategic alternatives to maximize shareholder value such
as the sale or a merger of the Company and instruct such investment banking film to prepare a
report to the entire Board of Directors discussing such alternatives, and (i) present to the
shareholders a long term plan for maximizing shareholder value based on the investment banking
firm's report within three (3) months of the annual shareholders' meeting."

‘Supporting Statement

I believe that the Company's current management and board have not provided the
Company with disciplined business management and focus that it needs. There is little evidence
of significant achievement by the Company and as a result the shareholders are suffering a
decrease in the value of their shares.

During the seven business quarters completed since January 1, 2004, the Company has
reported uneven and generally declining financial performance results involving assets, market
capitalization, 0perating income, total earnings and reduced dividends. Specifically, the
Company's stock price ] has decreased from $26.21 atJ anuary 1, 2004 to $19.00 at November 30,
2005..

Even lower operating costs raise concerns over the potentially damaging and continuing
impact of savings realized through short-sighted dismissal of experienced employees, delayed or
forgone technological improvements, and ill-considered abandonment of diverse operating
revenue sources. Also, during the same period under review some of the income reported was
- achieved only through the adoption of revenue enhancements that by their nature and size must
be considered "unusual” at best or "questionable" at worst. In certain circumstances, the earnings
‘have been inflated through infrequent events including sales of securities and reversing loan

reserves. These methods have resulted in a failure to provide shareholders with a true and
- accurate picture of the Company's operating earnings.

- As aresult of the recent financial downturn of the Company, I believe that the Company's
Board should take active measures to maximize the value of the shareholders’ investment by
hiring an independent investment banking firm for the purpose of considering various strategic
alternatives, including but not limited to analyzing whether a sale of the Company's assets or a
merger or other business combination of the Company would be in its best interest. Furthermare,
2s shareholders, we are entitled to know and understand the long term goals that the Board has
set for the Company to improve its financial condition. Hence, I believe that presenting the long-
term strategic plan to all shareholders would be most beneficial to the Company's shareholders.

A vote FOR this proposal would best serve the interest of the Company's shareholders.



EXHIBIT B

Gregg E. Hunter '\
Chief Executive Officer
Commerciel Netional Finencial Corporation
900 Ligonier Street :
Letrobs, PA 15650 - ‘
y Re: Engagement

Deer Gregg:

This letter confirms that Commercial Nationz! Financial Corporation (the "Company™) and
SunTrust Robinson Humphrey executed an engagement letter deted Jenuary 11, 2006, whereby
SunTrust Robinson Humphrey was engeged fof the purpose of essisting the Board of Directors of
the Compeny in its consideration of verious stretegic elternatives, including but not limited to (a)
determining whether a sel¢ of the Compeny is edvisable, (b) eveluating potential acquisitions and .
their advisability, and (c) eveluating other methods of enhencing sharsholder value and the
prospects of the corporation, v |

The terms of the engagement ere set forth in the January 11, 2006 letter, This letter is not

intended to modify those terms. »

. SUNTRUST ROBINSON HUMFPHREY
SUNTRUST CAPITAL MARKETS, INC,

13}.5 | SJ/w-rf 584&:“ #r»;ﬁ%fm
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February 16, 2006
VIA OVERNIGHT DELIVERY

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F. Street, N.E.

Washington D.C. 20549

Re:  Counter-Response to Commercial National Financial Corporation’s (the “Company”)
Response Concerning Shareholder Proposal Requesting the Board to Engage an
Investment Bank and Report Findings to the Shareholders (the “Proposal”) submitted
by Louis Steiner (“Steiner”)

Dear Ladies and Gentlemen:

We are writing on behalf of our client, Steiner, and in response to the Company’s letter
dated February 9, 2006 to the staff of the Division of Corporation Finance (the “Staff”) (the
“Company's Response”) reiterating its position in the no-action request letter dated January 19,
2006 ("No-Action Request™) that it may exclude the Proposal submitted by Steiner from the
Company’s proxy materials for its 2006 annual meeting of the shareholders. A copy of the
Company's Response is attached hereto as Exhibit A.

Pursuant to Rule 14a-8(k), six (6) paper copies of the response are included and a copy
has been provided to the Company. We are also attaching to this counter-response a copy of our
original response letter dated February 3, 2006 ("Steiner's Response”) as Exhibit B and the
Company’s No-Action Request as Exhibit C, to which a copy of the Proposal and supporting
statement is attached.

The Proposal reads as follows:

RESOLVED, that the Company’s Board of Directors (i) immediately retain an
investment banking firm to explore all strategic alternatives to maximize
shareholder value such as the sale or a merger of the Company and instruct such
investment banking firm to prepare a report to the entire Board of Directors
discussing such alternatives, and (i1) present to the shareholders a long-term plan
for maximizing shareholder value based on the investment banking firm’s report
within three (3) months of the annual shareholders’ meeting.

Pennsylvania :: New York :: Washington, DC : Virginia :: Florida :: New Jersey :: Delaware : Ohio :: California
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In the Company's Response, the Company reiterates the two (2) substantive arguments in
its No-Action Request supporting its view that it may omit the Proposal from the Company's
Proxy Materials. In this counter-response, however, we re-emphasize that the Company
misinterprets the Staff's previously stated positions and therefore, we again respectfully request
the Staff (A) to confirm that it is unable to concur with the Company's views of subparts (7) and
(10) of Rule 14a-8(1).

ANALYSIS
I. The Company Has Not Yet Substantially Implemented the Proposal

The Company states that the standard required by Rule 14-a(8) is that it has "actually
taken steps to implement the proposal”,’ but it overlooks the precedent set by the Staff when
dealing with a situation in which the proposal also asks the Board to report to the shareholders.
Specifically, the Company does not address the Staff's decision and analysis in Borden, Inc.
(February 23, 1994) and Newell Rubbermaid, Inc. (February 21, 2001), which we discussed in
detail in Steiner's Response. Also, it is important to note again that as discussed in the
supporting statement, one of Steiner's main concermns is that in the past, the Company's Board has
failed to communicate its decisions and actions to the shareholders. In the Company's Response,
the Company also had the opportunity to express that once the investment bank, SunTrust

" Capital Markets, Inc., explores various strategic alternatives, the Board will report all findings to
the shareholders, but it has not indicated any such intention to do so. In fact, no where does the
Company address this part of the Proposal, which further supports Steiner's belief that the Board
has not in the past and will not in the future communicate its findings to the shareholders. Thus,
by merely citing the standard as expressed in the Exchange Act Rel. No. 39093 without
discussing the Staff's interpretation of this standard in similar circumstances and by wholly
ignoring the reporting aspect of the Proposal, the Company has failed to satisfy its burden of
showing that 1t has taken steps to substantially implement the proposal.

II. The Proposal Does Not Relate to the Company's Ordinary Business Operations

In the Company's Response, the Company notes that the supporting statement to the
Proposal uses the terminology "including but not limited to" to modify various strategic
alternatives, but in stating so, the Company misses the point of our construction argument. The
main point of this argument is not necessarily to dispute the placement of a comma or other
punctuation. Rather, it is to emphasize that the Proposal uses "such as" and lists only
extraordinary transactions after that clause to specifically exclude any and all ordinary business
operations. Moreover, under certain circumstances, the Staff has also not excluded a proposal
that used the "including but not limited to" language. See Temple-Inland, Inc. (February 24,

! See page 2 of the Company's response citing to "Amendments to Rules on Shareholder Proposals,” Exchange Act
Rel. No. 39093, at § ITL.A.




February 16, 2006
Page -3 -

1998) (requiring the inclusion of a proposal recommending that the investment banking firm
"explore all alternatives to enhance the value of the company, including but not limited to,
possible sale, merger, or other transaction for any or all assets of the Company). In Temple
Inland, the Staff noted that when read together with the supporting statement, which discusses,
among other things, the poor financial performance of the company, the Proposal was found to
exclude ordinary business operations. Our Proposal's supporting statement is similar in this
regard because it also discusses the financial downfall of the Company.

Regardless, the language used in the Proposal itself, which plainly implicates retaining
an investment banking firm for the specific purpose of finding an appropriate extraordinary
transaction that the Company could pursue, should carry greater weight than language used in
the supporting statement because as we stated in Steiner's Response, the purpose of supporting
statement is to provide reasons as to why the shareholder believes the proposal is necessary.
Thus, Steiner's Proposal, which specifies only extraordinary transactions, is proper for inclusion
" in the proxy materials, despite the Company's efforts to obscure the Proposal's scope.

Finally, we stress that the Company's final argument with respect to using "all" when

- referring to strategic alternatives is faulty because the use of "all" in this context is evidently

- further modified by the restrictive clause "such as." In other words, the language encompasses
"all strategic alternatives” that fall within the same category as those extraordinary transactions, -
namely, a sale or merger, listed after the "such as" clause. '

CONCLUSION

The Company has not satisfied its burden of proving that the Proposal can be excluded
under Rules 14a-8(i)(10) and (7). As a result, on behalf of Steiner, we hereby again respectfully
request the Staff to concur in his opinion that the Proposal should be included in the Company’s
2006 Proxy Statement. To the extent the Staff feels that there are any other technical defects in
the Proposal, we request the opportunity to discuss them with you and timely correct them.
Please contact me at (412) 562-8425 if you have any questions or if you need any additional
information.

Very truly yours,

,~

1/chard D. Rose

-

RDR/aem

Enclosures

cc: Louis Steiner
Commercial National Financial Corporation
Peena K. Patel, Esquire
William T. Harvey, Esquire
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wharvey@tuckerlaw.com '
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torneys :

February 9, 2006

" VIA OVERNIGHT MAIL

Office of the Chief Counsel
~ Division of Corporation Finance
.. Securities and Exchange Commtssron
" . 100 F Street, N.E. -
Washmgton D. C 20549

Reﬁ Commerczal Natzonal Financial Corporatlon - Omission of Shareholder Proposal of
Louis A. Stezner from Proxy Materials

Ladres and Gentlemen

We are wntmg on behalf of our client, Commercial National Fman01al Corporatron a

' Pennsylvania corporation (the "Company"), in response to the letter dated February 3, 2006 (the ,
"Steiner Response") on behalf of Louis Steiner (the "Proponent") to the Securities and Exchange - -
Commission (the "Commission") addressing our no-action request letter to the Commission
dated January 19, 2006 (the "No-Action Request").. A copy of the Steiner Response is attached
hereto as Exhlblt A A copy of the No-Action Request is attached hereto as Exh1b1t B.

- We hereby relterate to the Commission the Company s 1ntent to omit the Proposal from its Proxy o
Materials pursuant to Rule 14a-8, promulgated by the Commission under the Securities
~ Exchange Act'of 1934, as amended. We respectfully repeat the Company's request, set forth in .
the No-Action Request that the Staff of the Division of Corporation Finance confirm that it will -
~ not recommend any enforcement action to the Commission if the Company omnits the Proposal
- from its Proxy Materials for the reasons set forth in the No-Actxon Request, as supplemented
below C

The Proposal -
A copy of the Proposal, together w1th the Proponents supportmg statement, was attached to the
No-Actron Request The Proposal reads as follows: " :

_ RESOLVED that the Companys Board of Dlrectors (1) 1mmed1ate1y retam an
" investment banking firm to explore all strategic alternatives to maximize
shareholder value such as the sale or a merger of the Company and instruct such
investment banking film to prepare a report to the entire Board of Directors’
. discussing such alternatives, and (ii) present to the shareholders a long term plan
for maximizing shareholder value based on the investment bankmg firm's report '
w1th1n three (3) months of the annual shareholders meetmg '

Tucker Arensberg PC 1'500 One P'F’G'Place jPittsburgh. PA 15222° - 'p‘.412.566.1212 j.f'f412;5_94.561>9» www.tuckerlaw.com
‘ 191 N From Street PO.Box 889  Harrisburg; PA 17108 " p.717.234.4121 - 1.717.232.6802 . '
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Pursuant to Rule 14a-8(j), enclosed herewith are six copies of this response and its 'attachments.
- A copy of this letter has been furnished to the Proponent and h1s counsel as requrred by Rule

‘ l4a—8(])(1)
Rule 14a-8(1)(1 0) The Company has already substantxally 1mplemented the proposal

The Proponent argues in the Stemer Response that the Company must not only engage an
investment bank, but also present such findings to the shareholders in order for the Company to

o substantlally 1mplement the Proposal.

The purpose of the Rule 14a-8(i)(10) exemption is to avord requiring shareholders to consider -

. matters on which management has already acted favorably. Release No. 34-12598 (July 7,
1976). The standard required by Rule 14a-8(i)(10).is not whether the Company has fully
complied with the shareholder proposal, but whether the Company has "actually taken steps to
implement the proposal.” "Amendments to Rules on Shareholder Proposals " Exchange Act Rel.
‘ '_No 39093, at § IILA.

As set forth in its No-Action Request the Company has taken approprlate steps to cornply w1th v
the Proposal by engaging an investment bank to explore various strategic alternatives as outlmed o
- in the Proposal. The Company reafﬁrrns its behef that it has n good faith substantrally
’ nnplernented the Proposal

Rule 14a-8(1)(7) The Proposal deals w1th a matter relatmg to the ordmary business °
operatlons of the Company : :

The Company would also hke to address Proponent s argument that the phrase "all strategc
alternatives to maximize shareholder value such as the sale or a merger of the Company" for the:
want of a comma, refers only to extraordinary business transactions. The Proponent's
. interpretation tortures the plain meamng of the Proposal. - As set forth in our No-Action Request,

. the Staff has rejected similar arguments.! The Company respectfully submits that the plain -

" meaning of the Proposal refers to both extraordinary and ordinary business matters, and that this

. readrng is reinforced when read with the Proponent's supportmg statement which states in part

the Company's Board should take active measures to. maximize the value of the
- 'shareholders' investment by hiring an independent investment banking firm for .-
“the purpose of considering various strategic alternatives, including but not
- limited to analyzing whether a sale of the Company's assets or a merger or other

F irst Charter Corporation (January 18, 2005) the Staff permmed the excluswn ofa proposal wrth substantially similar -
languaoe as the Proposal. The-company was permitted to exclude the proposal, and the Staff reJected the. argument that strategxc' s

o Valtcmatrves referred in thrs context solely to extraordmary transactlons
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‘business combmatlon of the Company would be i in its best interest. (ernpha313
added). : , :

- Note that here "various strategic alternatives" is modified by a clause beginning "...including but
ot limited to...". Thus, the Proponent's argument is undercut even by his own statement in
" support of the Proposal If the Proponent wanted to address only a merger, sale or other
- extraordinary tra.nsacnon hc could have draﬁed the Proposal and its supportmg statement

- accordmgly

‘The Proponent uses this "nonrestnctlve clause" analysis to txy to distinguish several no- actlon
letters directly on point to the ordinary business operation exception, but ignores the fact that
“many of the letters so d1st1ngulshed did not include the 1nclusrve "all" when rcfcmng to strateglc
altcrnatwes as the Proposal does.

T -Therefore, the Company reafﬁrrns its belief that the l’roposal deals with matters relating to both .
extraordinary and ordinary business matters and may be excluded pursuant to Rule 14a-8(1)(7).

. CONCLUSION _
- For the reasons stated above, and those stated in our letter to the Commission of January 19,

- 2006, the Company believes that the Steiner Proposal may be omitted from the proxy matenals
‘for the Company $ 2006 Meeting scheduled to be held on May 16, 2006

- We hereby respectfully request that the Staﬁ' conﬁrm that it will no_t rec‘ommend any
- enforcement action if the Proposal is excluded from the Company's Proxy Materials and would

- . be happy to provide you with any additional information and answer any questions that you may

have regarding this subject. Please do not hesitate to contact W1lham T. Harvey of our office
w1th any quest1ons at (412). 594 5550.

Smcerely,

- TUCKER

William T. Harvey

c: . Louis A. Steiner

= _ R1chardD Rose, Esqmre
WTH:cr

BUS_EST:222419-1 021342 ]26684

? See, e.g., First Charter Corporation (January 18, 2005) (proposal to retain an invesiment banking firm to advise about Strategic . -
' alternatives which would maximize shareholder value); BKF Capital Group (February 27, 2004) {proposal to engage an '
" investment banking firm to evaluate alternatives to maximize shareholder value, including a sale of the company); Medallzon
" Financial Corp. (May 11, 2004) (proposal that an investment banking firm be engaged to evaluate alternatives to maximize - .
*stockholder vahie); Lancer Corporation (March 13, 2002) (proposal to retain an investment bank to develop valuation of the S
i company s shares and to explore strategrc altematrves to maxtmrze shareholder value) .
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. February 3,2006
VIA OVERNIGHT DELIVERY

~ Office of the Chief Counsel
Division of Corporation Finance -
Securities and Exchange Commission
100 F. Street, N.E. .. '
Washmgton D C. 20549

Re.." Response to Commercial Nattonal Financial C'orporatton s (the “Company”) Request _

. for No-Action Advice Concerning Shareholder Proposal Requesting the Board to .
.Engage an Investment Bank and Report Findings to the Shareholders (the “Proposal ”) :

submltted by Louis Steiner ( “Stemer”)

: Dear Ladies and Gentlemen:

3 . We are wntmg on behalf of our client, Stemer and in response to the Company s request :
, that the staff of the Division of Corporation Finance (the “Staff”) concur that it may exclude the
Proposal (“No-Action Request”) submitted by Steiner from the Company s proxy matenals for
- its 2006 annual meetmg of the shareholders. -

Pursuant to Rule l4a—8(k), six (6) paper copies of the response aré included and a copy
“has been provided to the Company. We are also attaching to this response a copy of the.
Company’s No-Action Request as Exhibit A  and a copy of the Proposal and supporting _
_statement as Exhibit B. This letter may be con51dered to be an oplmon of counsel as it relates to
Pennsylvama law. ' : o

The Proposal reads as follows

RESOLVED that the Company s Board of Dlrectors (1) immediately retain an
investment banking firm to explore all strategic alternatives to maximize
shareholder value such as the sale or a merger of the Company and instruct such
investment banking firm to prepare a report to the entire Board of Directors -
- discussing such alternatives, and (ii) present to the shareholders a long-term plan
for maximizing shareholder value based on the investment banking ﬁrm s report
R w1thm three (3) months of the annual shareholders meetmg :

-7 In the Company s No- Actron Request it offers three (3) arguments supportmg its view
that 1t may omit the Proposal from the Proxy Materials. As demonstrated below, however, the S
first two (2) of the Companys arguments whrch relate to Rule 14a—8(1)(7) and (10) respeetlvely, o
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-~ misinterpret the Staff's previously stated positions, Canid because we are willing to amend the - ‘.
Proposal to include the appropriate precatory language, the Company’s final argument, which

~ concems Rule 14a-8(i)(1), is readily dispelled. Therefore, we respectfully request the Staff (A)

to confirm that it is unable to concur with the Company's views of subparts (7) and (10) of Rule
14a-8(i), and (B) to afford Stemer the Opportumty to amend the Proposal to comply with Rule
‘ 14a-8(1)(1)

ANALYSIS
'I. The Company Is Not Entitled to Omit the Proposal Under Rule 14a-8(l)(10) Because It S _' ,
Has Not Yet Substantially Implemented the Proposal i

‘  While we acknowledge that the Staff has on numerous occasions taken the position that
*- shareholder proposals to engage an investment bank are rendered moot by the hiring of an
investment banking firm, proposals in the No-Action letters cited by the Company can be _
distinguished from the present case because Steiner's Proposal recommends that the Company
~not only engage an investment bank, but also present those findings to the shareholders. None of
the No-Action letters cited by the Company included a sub-component requesting that the '
investment banking firm's findings be reported to the shareholders.! This reporting component -
~of the Proposal is essential to Steiner because he believes that the Board has recently failed to
accurately communicate with and duly inform the shareholders. Thus, because of the factual
distinctions, the Company improperly links this case with those No- Actlon letters used to support
, 1ts position in its No-Action Request ' : : :

_ In 1nterpret1ng Rule 14a-8(1)(10), which allows management to omn a shareholder
‘proposal from its proxy materials “if the company has already substantially implemented the -
proposal,” the Staff has agreed that all components of the proposal must be substantially -

_implemented. In the 1997 proposing release for Rule 14a-8, the Securities Exchange
Commission explamed that the “substantially 1mplemented” standard tumns on whether the
Company has in fact proceeded to nnplernent the proposal: ‘

[T]o have been ' substantlally 1mplemented," the Company must have actually -
taken steps to implement the proposal. It is insufficient for the Company to have

“merely considered the proposal, unless -the proposal - clearly seeks only
con31deratxon by the Company, and not necessarily 1mplementatlon

- 1. See Financial Industries Corporation (March 28, 2003) (addressing shareholder proposal recommending that the board -
. "appoint a strategic development committee of independent directors, which is to engage an investment banking firm to
“assist it and the board in evaluating various business combinations); Supreme Industries, Inc. (February 7, 2001) .
(conceming shareholder proposal urging the board to arrange for the prompt sale of the company to the highest bidder or -
bidders); Hemlock Federal Financial Corporation (March 30, 2000) (involving shareholder proposal recommending that
the board engage an investment banking firm to advise the company on ways to maximize shareholder value, including a
potential sale or merger of the company); BostonFed Bancorp, Inc. (March 17, 2000) (addressing shareholder proposal

* recommending that the board engage an investment banking firm to advise the company on ways to maximize shareholder - -
value, including a potential sale or merger of the company). Each of the foregomg no-action letters has been cited by the L

- Company as support n xts No—actlon Request
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- Securities Exchange Act Release No. 39093, n.49 (September 18, 1997) (citing Securities -
‘Exchange Act Release No. 20091 (August 16, 1983)); See also Securities Exchange Act Release
No. 40018 (May 21, 1998) (adopting rules modifications). By logical extension, if a shareholder
proposal were appropriately to comprise of multiple elements, as is the case when the various
elements are essential to a single well-defined umfymg concept, the “substantially implemented”
standard would accordingly, touch each of the various elements. See Borden, Inc. (F ebruary 23 :
1994) and Newell Rubbermaid, Inc. (February 21, 2001).

For example, in Borden, Inc., the proposal requested that the Board of Directors
“undertake a current independent investment banking study to determine the value of Borden and
that the results of the study be reported to shareholders for whatever action seems appropriate.”
Before receiving the proposal, however, Borden’s Board had issued a press release announcing
its approval of a restructuring plan that resulted from a cornprehensive study of the company

"~ performed by an‘independent investment banking firm over the previous several months.

Borden’s Board also sent letters detailing the restructuring plan to its shareholders. The Staff

agreed that the proposal had been substantially implemented, noting in particular that Borden had

“retained an investment banking firm to evaluate the various business alternatives, including the =

one suggested by the proponents, and reported to shareholders the basic course of actionto be-
taken as the result of this evaluation.” Borden, Inc. (February 23, 1994) (emphasis added).

'Similarly analyzing a proposal in Newell Rubbermaid, Inc., the Staff mandated the _
inclusion of a proposal requesting that Newell's Board prepare a report detailing the company's
"glass ceiling" progress and make the report available to shareholders four months after the '

- company’s annual shareholder meeting. In support of its position, Newell argued, first, that the
Staff has recognized that if a company may omit.a major portion of a shareholder's proposal.

under Rule 14a—8(1)(10) it may omit the entire proposal and, second, that Newell had already = ,

addressed the major issues raised by the proposal.? Nevertheless, the Staff concluded that the '
: proposal should still be included because the company had neither prepared the report mentioned -

_ 1in the proposal nor made it ava11able to shareholders Newell Rubbermazd Inc. (February 21,

2001) .

_ . Here, the Company argues that by purportedly retaining SunTrust Capital Markets, Inc.

- (“SunTrust”) after having received the Proposal, the Company has substantially implemented the’
- Proposal. To support this statement, the Company proffered a letter from SunTrust professing -

~ that the Company has engaged SunTrust for the purpose of assisting the Company's Board i n its
consideration of various strategic alternatives, including but not limited to a sale of the

Company, potential acquisitions, and other methods of enhancing shareholder value and the

- prospects of the corporation. "Of course, the veracity of the Company's purported engagement of .

SunTrust is questionable because the SunTrust letter bears neither company letterhead nor an
authorized individual's signature: - Also, the fact that the Company failed to issue a single press .
release or, to our knowledge, pass a Board resolution referring to the engagement adds to the -

2 Parncularly, Newel] contended that it had prevmus}y taken spec1ﬁc and direct action in Tesponse to the 1991 Glass "~
Ce111ng Commission Report cited in the proposal, and it had 1mp1emented a range of afﬁrmatlve action plans - L

. covermg each of its locations.
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_uncertainty surroundmg SunTrust's engagement. Nonetheless, even if the Cornpany has engaged
SunTrust, the fact remains that the engagement of SunTrust alone does not constitute substantial
implementation of the Proposal. Like the proposals in Borden and Newell, a core piece of the

| ~ Proposal rests in the recommendation that the Company's Board report its findings to the

-shareholders. Whereas in Borden the company's Board had already distributed the requisite

. report to shareholders, the Company has failed, Just as the company in Newell did, to offer

" shareholders any such report.

Finally, we also recognize that the Staff has on previous occasions concluded that if a

company may omit a major part of a proposal under Rule 14a-8(i)(10), that such company may .

then omit the entire proposal from its proxy materials. American Brands, Inc. (February 3,

- 1993). As demonstrated by the Newell No-Action letter discussed above, however, under these
" circumstances, the Staff has concluded that the engagement of an investment banking firm is
simply a threshold matter, not the "major part." . In other words, the engagement aspect is an -

action that the Company must naturally take before substantially imple‘menting the main theme

_of the Proposal: presenting to the shareholders a long-term plan for max1rmzmg shareholder
value based on the investment banking firm's findings. :

Because the Company has failed to substantially implement a core part of the Proposal .

_» and the Proposal can be distinguished from the proposals cited by the Company> the Staff should ‘

.not exclude Stemer s Proposal under Rule 14a—8(1)(10)

: 1. The Company Is Not Entitled to Omit the Proposal Under Rule 14a-8(1)(7) Because the
: Proposal Does Not Relate to the Company s Ordlnary Business Operatlons

' Rule 14a-8(1)(7) permits managernent to exclude a shareholder proposal from its proxy -
statement “if the proposal deals with a matter relating to the company’s ordinary business
‘operations,” but as the Company concedes on page 5 of its No-Action Request, "the Staff has

denied the exclusion under Rule 14a-8(i)(7) of certain proposals that relate to both ordinary and =~ -

. extraordinary proposals where it is clear that the proposal, when read together with the

supporting statement, focused on extraordinary business transactions.” See, e.g., Temple-Inland "

Inc. (February 24, 1998) (requiring the inclusion of a proposal recommending that the
~~investment banking firm "explore all alternatives to enhance the value of the company,

including, but not limited to, possible sale, merger, or other transaction for any or all assets of the

company™). Here, the Proposal and its supporting statement clearly implicate retaining an -
investment banking firm for the specific purpose of finding an appropriate extraordinary

transaction that the Company could pursue. Therefore, the Proposal is proper for inclusion in the

T proxy matenals despite the Company's efforts to obscure the Proposal s scope.

The Proposal when read together w1th its supportmg statement focuses on retaining an .

| investment banking firm for the specific purpose of finding an appropriate extraordinary

_ transaction. When used alone, the phrase "all strategic alternatives" can relate to the subsets of

_both ordinary and extraordinary business transactions. When, however, modified witha -

. restrictive clause, the phrase connotes only those transactions falling within the subset defined by =

B " the stated restriction. As written, the Proposal modifies the phrase "all strategic alternatives”
.- with the restrictive clause "such as the sale or a merger of the Company." In this context, by
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using the clause "such as", which is also not set off by commas, parenthesis, brackets, dashes, or

~ any other such symbol, the Proposal is understood as restrictive to include only those types of
transactions that are similar to the ones following the clause. Specifically, this restrictive clause

. is followed by only two examples, the sale of the Company and the merger of the Company, both
of which are clearly extraordinary transactions. Consequently, the phrase "all strategic ,
alternatives” as modified by the clause "such as" is limited to only those transactions that fall into
. "the same extraordinary transaction subset of "strategic alternatives" encompassing the sale and/or

merger of the Company. ' -

- Contrary to the Company's assertion that the supporting statement encompasses both
ordinary operations and extraordinary transactions, the above reading of the Proposal is further
‘affirmed by the Proposal's supporting statement. The purpose of the supporting statement is to
provide reasons.(e.g., because of the Company's financial downturn) why Steiner believes that an
investment banking firm is needed to explore an extraordinary transaction such as a sale or
. merger, not to "advocate one or more extraordinary corporate transactions" as the Company
- states in its No-Action Request. The decision as to which extraordinary corporate transaction the

- Company should pursue should be the Board's with the help of the investment banking firm.

_ -Not only does the Company misinterpret the purpose of the supporting statement, the No-
- Action letters to which the Company refers to in support of its argument that the Proposal is '
- drafted in a manner that emphasizes the general exploration of strategic alternatives, both
ordinary and extraordinary, are not instructive in this case. At issue in all but one of these No-
‘Action letters are shareholder proposals that, unlike the instant Proposal, modify the term
alternatives with either a nonrestrictive clause or a restrictive clause that fails to exclude ordinary
business transactions. See First Charter Corp. (January 18, 2005) (concerning a proposal
requesting that the investment banking firm advise the company about "strategic alternatives
which would maximize shareholder value"); Medallion Financial Corp. (May 11, 2004),
(conceming a proposal requesting "that an investment banking firm be engaged to evaluate

" alternatives to maximize stockholder value including a sale of the company."); BKF Capital

Group (February 27, 2004) (addressing a proposal requesting that the investment banking firm =
" evaluate "alternatives to maximize shareholder value including a sale of the company"); Lancer
Corp. (March 13, 2002) (involving a proposal recommending that the investment banking firm .
explore "strategic alternatives to maximize shareholder value."); NACCO Industries (March 29,
2000) (concerning a proposal requesting that the investment banking firm explore "all
alternatives to enhance the value of the company, including, but not limited to, possible sale,
‘merger or other transaction for any or all assets of the company"); Sears, Roebuck and Co.
(February 7, 2000) (addressing a proposal requesting that the 1nvestment bankmg firm arrange
“for the "sale of all or parts of the company")

In short the Proposal is proper for 1nclu31on in the proxy rnatenals despite the
‘Company's efforts to obscure the scope of the Proposal, and thus the Staff should ﬁnd that it is
unable to concur with the Company S view of Rule 14a-8(1)(7). : '
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III The Proposal May be Amended to Be Precatory Instead of Mandatory

: F inally, we recognize that the language- of the Proposal was madvertently written to be

“mandatory. However, on several prior occasions, the Staff has given proponents the opportunity
to cure to avoid omission. See, e.g., North Fork Bancorporation (March 12, 1991) and Keystone

" Financial, Inc. (March 15, 1999). As stated earlier, with the Staff's permission, we would
appreciate the opportunity to amend the Proposal to read as a recommendation, Specifically, we
request that the words "it is recommended that" be inserted after the word, "RESOLVED, that"
and before the words, "the Company's Board of Directors" in the first line of the Proposal. To
that end, we are by copy of this letter to the Company, asking that the Proposal be so amended.

CONCLUSION

Because the Company has misconstrued Steiner’s Proposal, it has not satisfied its burden
‘of proving that the Proposal can be excluded under Rules 142-8(i)(10) and (7). Further, because

 we are willing to modify the language of the Proposal to comply with the precatory language .

requirement, we hereby request that the Staff to. concur in our opinion that the Proposal should

be included in the Company’s 2006 Proxy Statement. To the extent the Staff feels that there are

- any other technical defects in the Proposal, we request the opportunity to discuss them with you -
- and timely correct them. Please contact me at (412) 562-8425 if you have any questions or if

- you need any additional information. ' . '

' ‘ | - DR | e | Ve tl'lllyyouri/'

chard D. Rose |

- - RDR/aem-

Enclosures -

cc:  Louis Steiner :
Commercial National Fmancxal Coxporatlon
Peena K. Patel, Esquire
William T. Harvey, Esquire




Exhibit C

"Company's No-Action Request"
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VIA OVERNIGHT MAIL -

. Office of the Chief Counsel
- Division of Corporation Finance
-Securities and Exchange Commission
100 F Street, NE.. =
__ Washington D.C. 20549

“Re: | C0n1.merc1al Natzonal Financial Corporatlon -- Omission of Shareholder Proposal o
~of Louis A. Steiner from Proxy Matenals :

Dear Ladies and Gentlemen: |

“We are writing on behalf of our client, Commercial National Financial Corporation, a
Pennsylvania corporation (the "Company"), with regard to a shareholder proposal (the
"Proposal") submitted to the Company by Louis A. Steinér (the "Proponent”) for inclusion
.in the Company's proxy statement and form of proxy ("Proxy Matenals") for its 2006 T

' annual meetmg of shareholders. .

- | On behalf of the Company, we hereby notrfy the Securities and Excha.nge Commrssron
.. (the "Commission") that the Company intends to omit the Proposal from its Proxy
*Materials on the bases set forth below. We respectfully request, on behalf of the
- Company, that the staff of the Division of Corporanon-Fmance (the "Staff") concur in our
- view that the Proposal is excludable pursuant to: -

e ~I.. "Rule 14a-8(1)(10), because the Proposal has been substantlally
‘ 1mplemented

- " II. ~ Rule 14a-8(1)(7), because the Proposa] relates to the Company s
ordmary busmess operations; and

. 11 Rule 14a- 8(1)(1), because the Proposal is not a proper subject for
- actlon by shareholders : c

-To the extent that any such reasons are based on matters.of law, thrs ]etter consntutes an .
op1mon of counsel in accordance with Rule 14a—80) ' : o

. Tucker Arensberg PC. 1500 One PPG Place Piﬁ'sbu’rgh,vPA15222";1'jp. 4'%2.566.12i2.-’ '£.412.594.5619" www.tuckerlaw.com
SN, From Strest P.0.Box 889 Harrisburg, PA 17108 'p.717.234.4121 1.717.232.6802.° Co
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THE PROPOSAL

A copy of the Proposal, together w1th the Proponent s supporttn g statcment 1s attached
. hcreto as EXthlt A. The Proposal reads as follows

RESOLVED that the Companys Board of Drrectors (1) mmcdrately ,
retain an investment banking firm to explore all strategic alternatives to
maximize shareholder value such as the sale or-a merger of the Company
and instruct such investment banking film to prepare a report to the entire
Board of Directors discussing such alternatives, and (i) present to the
shareholders a long term plan for maximizing shareholder value based on
the investment banking firm's report w1th1n three (3) months of the annual
- shareholders' meetlno : \ :

N Pursuant to Rule 14a-80) enclosed hcrew1th are 31x ‘copies of this letter and its
attachments. Also in accordance with Rule l4a-8(]) a copy of this letter and its . :
- . attachments is being mailed on this date to the Proponent, informing him of the Company's
intention to omit the Proposal from the Proxy Materials. Pursuant to Rule 14a-8(j), this
- -letter is being submitted not less than 80 days before the Company files its definitive Proxy
. Materials with the Securities and Exchange Commission (the "Commission"). The '
~ . Company hereby agrees to promptly forward to the Proponent any Staff response to this :
no-action request that the Staff transmits by facsimile to the Company or the undersr gned ‘
but not to the Proponcnt : : ,

ANALYSIS R

I Rule 14a- 8(1)(10) The company has already substantxally 1mplemented the
proposal

‘Rule 142-8(i)(10) pcrmrts a company to exclude a proposal and supporting statement from '
s proxy matenals if the company has already substanttally 1mplemcntcd the proposal.

;. On numerous occasrons the Staff has tzken the posmon that sha.reholder proposals to
engage an investment bank are rendered moot by the hiring of an investment bank. See, .-
~_ananc1al Jndusmes Corporatton (March 28, 2003) Supreme Industrzes Inc. (Fcbruary 7 o
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2001) Hemlock Federal F inancial Corporanon (March 30, 2000) and BostonF ed .
,Bancorp, Inc. (March 17, 2000) v

_ - After receiving the Proposal, the Company retained the investment bank SunTrust Capita)
' Markets, Inc. ("SunTrust"), through its SunTrust Robinson Humphrey Capital Markets
.Division on an exclusive basis for the purpose of assisting the Company in examining
. various strategic alternatives, including the ones suggested by the Proponent and to report
to the Board to the Board 'of Directors regarding those alternatives. A copy of SunTrust's
letter confirming the engagement is attachcd hereto as Exhibit B '

- The Company believes that by retalmng SunTrust it has substanually unplernented the
; Proposal and as such the Proposal ismoot.

B Rule 14a-8(1)(7). The Proposa] deals w1th a matter relatmt, to the ordmary
- busmess operatxons of the Company

Rule 14a—8(1)(7) allows a company to cxclude a sharcholdcr proposal that deals with a
matter relating to a company's ordinary business operations. The ordinary business

- ‘exclusion has "a fairly straightforward mission: to 'relieve the management of the necessity
of including in its proxy material security holder proposals which relate to matters falling

~'within the province of management." Release No. 34-39093 (September 19, 1997), citing . -

~ Release No. 34-4950 (October 9,°1953). The Commission has stated that the " general -
underlying policy of this exclusion is consistent with the policy of most state corporate
laws: to confine the resolution of ordinary business problems to management and the board =~
of directors, since it is impracticable for shareholders to decide how to solve such problems =
at an annual shareholders meeting." Release No. 34-40018 (May 21 1998). :

Apphcable Pennsylvama law expressly prov1dcs that "unless otherwlse provided by statute

or in a bylaw adopted by the shareholders," all general or other powers "vested by lawina

~ business corporation shall be exercised by or under the authority of, and the business and
- affairs of every corporation shall be managed under the direction of, a board of directors."
- (15 Pa. C.S.A. Section 1721).. :

o Further the Pennsylvama Busmess Corporation Law (the "BCL") gives | the Board
" additional discretion in the area of considering strategic alternatives. It permits the e
- members of the Board to conv51dver 'to the extent they deem appropnate [t]he effects of any o
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- action upon any or all groups affected by such action, including shareholders, employees,
suppliers, customers and creditors of the corporation, and upon communities in which
offices or other establishments of the corporation are located.” (15 Pa.C.S.A. Section 1715

~-{(a) (1)). The short-term and long-term interests of the corporation, including benefits that
_ may accrue to the corporation from its long-term plans and the possibility that these

‘interests may be best served by the continued mdependence of the corporanon " (-15

Pa CS.A. Sechon 1715 (a) (2)) : :

; The Proposal requires the Board of Dxrectors to "immediately retain an investment banking -
 firm to explore all strategic alternatives to maximize shareholder value such as the sale or
a merger of the Company.” (emphasis added). While the Proposal refers to a sale or
~merger of the Company as one possible alternative, it does not limit the scope of the
Proposal to a sale of the Company or any other extraordinary corporate transaction. The
- Board could maximize shareholder value through any number of actions short of an
extraordinary corporate transaction. The Proposal and its supporting statement, however
- broadly encompass both extraordinary business transactions and ordinary business ‘
- operations, including long-term strategic goals of the Company. Consideration of strategic -
alternatives to maximize shareholder value clearly is a routine matter and is incident to the -
Board s managerial powers under Pcnnsylvama law. ’

- The Staff has consmtently granted no-action relief pursuant to Rule l4a—8(1)(7) when the -
shareholder proposal relates to both ordinary and extraordinary courses of action. Notably,
" in First Charter Corporation (January 18, 2005) the Staff permitted the exclusion of a
proposal with substantially similar language as the Proposal. The proposal in question
_ requested that the company retain an investment banking firm to advise about strategic
‘alternatives which would maximize shareholder value. First Charter was permitted to
exclude the proposal, and the Staff rejected the argument that "strategic alternatives” :
. referred solely to extraordinary transactions. See, also, BKF Capital Group (February 27,
2004) (proposal to engage an investment banking firm to evaluate alternatives to maximize.
~ shareholder value, including a sale of the company related to both extraordinary . _
. transactions and non-extraordinary transactions and thus excludable); Medallion ananczal
" Corp. (May 11, 2004) (proposal that an investment banking firm be engaged to evaluate '
- alternatives to maximize stockholder value including a sale of the company properly
~ excluded); Lancer Corporation (March 13, 2002) (finding that a proposal to retain an -
~ investment bank to develop valuation of the company's shares and to explore strategm
. alternatives to maximize shareholder value appeared to relate to non-extraordinary -
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transactions and was excludable); Sears, Roebuck and Co. (February 7, 2000) (excluding a
proposal requesting the company to hire an investment banker to arrange-for the sale of all-
- or parts of the company, because it appeared to relate in part to non-extraordinary '
_transactions), NACCO Industries (March 29, 2000) (stating that proposal to retain an
" investment banker to explore all alternatives to enhance the value of the company,
including a possible sale, merger or other transaction for any or all assets of the company,
appearcd to relate in part to non-extraordmary transactions and was excludable)

In some hrmted circumstances the Staff has denied the excluswn under Rule 14a-8(1)(7) of
' ‘certain proposals that relate to both ordinary and extraordinary proposals where it is clear
that the proposal, when read together with the supporting statement, focused on
 extraordinary business transactions. See, €.g., Temple-Inland, Inc. (February 24, 1998)
. (finding that the proposal and its supporting statement focused on possible extraordinary
* ‘business transactions). The Proposal in this instance, and its supporting statement, does
not focus on such extraordinary transactions, but by their terms focuses on a general
“discussion of management's performance, the Company's financial performance, and its
long-term goals. The supporting statement that the Proposal contains only one sentence in
* the four paragraphs of the supporting statement that even mentions a sale o merger. Such
'mattcrs clearly relate primarily to orchnary business operahons

* Because the Proposal does not spec1ﬁcally and excluswely advocate one or more.
extraordinary corporate transactions, and is in fact drafted in a manner that emphasizes the
- general exploration of strategic alternatives, it relates pnmanly to ordinary business
-matters and may be properly excluded under Rule 14a—8(1)(7)

: l]I. Ru]e 14a-8(i)(1). The proposal is not a proper subject for action by shareholders - - -
under the laws of the Jurxsdlct)on of the company s orgamzanon

The Proposal seeks to require the Company to "immediately. retam an investment banking -
- firm to explore all strategic alternatives to maximize shareholder value.” The language of
the Proposal is not a request or recommendation to the Board, but is mandatory. As such,
the Proposal is not a proper subject for action by shareholders under Pennsylvania law, as
its mandate mterfercs with the authonty and discretion granted to the Board under the

 BCL.
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. The BCL provides that "unless otherwise provided by statute or in a bylaw adopted by the
" shareholders," all general or other powers "vested by law in a business corporation shall be
~ exercised by or under the authority of, and the business and affairs of every corporation-
-shall be managed under the direction of, a board of directors." 15 Pa.C.S:A. Section 172].

* Because the Proposal seeks to require the Board to take action which is committed by the : -
BCL to the discretion of the Board, the Proposal is not a proper subject for shareholder
action under Pennsylvania law and therefore may properly be excluded under Rule 14a-
8(i)(1). See, e.g., Keystone Financial, Inc. (March 15, 1999) (finding that a proposal
worded in such a way as to bind the board in violation of corporate law may be properly -
omitted). : o . :

| CONCLUSION

‘For the reasons stated above, the Company believes that the Proposal may be properly
_excluded as being substantially implemented under Rule 14a-8(1)(10), or it may be

~ excluded as relating to ordinary business matters under Rule 14a-8(i)(7), or, as currently
written, it may be properly omitted under Rule 142-8(i)(1) because it is not 2 proper

~ subject for shareholder action under Pennsylvania law. ' IR

" ‘We hereby respectfully request that the Staff confirm that it will not recommend any
enforcement action if the Proposal is excluded from the Company's Proxy Materials and -
-would be happy to provide you with any additional information and answer any questions
. that you may have regarding this subject. Please do not hesitate to contact William T.

. Harvey of our office with any questions at (412) 594-5550. '

Sincerely,

¢: .- Louis A. Steiner e
.. " Richard D. Rose, Esquire -
- WTH:er - - L

- BE:221152-2021342-126684




EXHIBIT A

" Louis A. Steiner, 430 Youngstown Ridge Road, Ligonier, PA 15658, who is the -
_ beneficial owner of 264,067 shares of common stock of the Company as reported on Form

13D/A filed July 19, 2003, submits the following proposal to be presented and voted upon at the o |

Annual Meeting.
~ Proposal
"RESOLVED that ‘the Cornpanys ‘Board of Directors (1) immediately retain an

*_investment banking firm to explore all strategic alternatives to maximize shareholder value such _
as the sale or a merger of the Company and instruct such investment banking film to prepare a -

report to the entire Board of Directors discussing such alternatives, and- (ii) present to the

shareholders a long term plan for maximizing shareholder value based on the investment bank.mo
- firm's report within three (3) months of the annual shareholders' meetmg " ' :

Supporting Statement - -

“Ibelieve that the Company's current management and board have not provided the
Company with disciplined business management and focus that it needs. There is little evidence
of significant achievement by the Company and as a result the shareholders are suffering a

: decrease in the value of theu shares. .

Dunng the seven business quarters completed since J anuary 1, 2004, the Company has .
reported uneven and generally declining financial performance results involving assets, market
capitalization, Operatmg income, total earnings and reduced dividends. Specifically, the '
Cornpany s stock pnce has decreased from $26.21 atJ anuary 1, 2004 to $19 00 at November 30,

. 2005

_ Even lower operating costs raise concerns over the potentially damaomg and contmumg '
1rnpact of savings realized through short-sighted dismissal of experienced employees delayed or
- forgone technological improvements, and ill-considered abandonment of diverse operating
-revenue sources. Also, during the same period under review some of the income reported was
- achieved only through the adoption of revenue enhancements that by their nature and size must
“be considered "unusual” at best or "questionable" at worst. In certain circumstances, the earnings’
- have been inflated through infrequent events including sales of securities and reversing loan
~ reserves. These methods have resulted in a failure to provide shareholders with a true and
o accurate prcture of the Cornpanys operanng earmngs

‘As a result of the recent financial downturn of the Cornpany, I believe that the Company's .- |

" Board should take active measures to maximize the value of the shareholders' investment by
hiring an independent investment banking firm for the purpose of considering various strategic
alternatrves including but not limited to analyzing whether a sale of the Company's assets ora

- merger or other business combination of the Company would be in its best interest. Furthermore,

- @s shareholders, we are entitled to know and understand the long term goals that the Board has -

set for the Company to improve its financial condition. Hence, I believe that presenting the long-- -

' term strategrc plan to a.ll shareholders would be most beneﬁcral to the Company S shareholders

A vote FOR thls proposal would best serve the mterest of the Company g shareholders




'Gregg‘ E, Hunter \
Chief Executive Officer

. EXHIBIT B -

. - Commercial Netiona) Findncial Corporetion - -

900 Ligomier Street.
- Latrobe, PA 15650 -

' Dezr Greg:

Re: _Eng'agcmantv

This letter confirms that Commercial Nationzl Financia] Corporation (the "Company”) and
SunTrust Robinson Humphrey executed an engagement letter deted January 11, 2006, whereby
SunTrust Robinson Humphrey wes engeged for the purpose of essisting the Board of Directors of
the Compeny in its consideration of various strategic elternatives, including but not limited to (a)

‘determining whether e sal

their advisability, and (c) ¢valugting other methods of enhancing shareholder value andthe

‘prospects of the corporatign,

~ The terms of the engagement are set fonh'in the January 11, 2006 letter. This letter is not
intended to modify those terms. : o . '

SUNTRUST ROBINSON HUMPHREY
' SUNTRUST CAPITAL MARKETS, INC,

Br SJ/H-AEA"" Jf@%\m

> of the Company is edvisable, (b) evaluating potential acquisitions and -
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Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549

Re:  Commercial National Financial Corporation -- Omission of Shareholder Proposal
of Louis A. Steiner from Proxy Materials

Dear Ladies and Gentlemen:

We are writing on behalf of our client, Commercial National Financial Corporation, a
Pennsylvania corporation (the "Company"), with regard to a shareholder proposal (the
"Proposal”) submitted to the Company by Louis A. Steiner (the "Proponent") for inclusion

in the Company's proxy statement and form of proxy ("Proxy Materials") for its 2006
annual meeting of shareholders.

On behalf of the Company, we hereby notify the Securities and Exchange Commission
(the "Commission") that the Company intends to omit the Proposal from its Proxy
Materials on the bases set forth below. We respectfully request, on behalf of the
Company, that the staff of the Division of Corporation-Finance (the "Staff") concur in our
view that the Proposal is excludable pursuant to:

L Rule 14a-8(i)(10), because the Proposal has been substantially
implemented;

II. Rule 14a-8(i)(7), because the Proposal relates to the Company's
ordinary business operations; and

II1. Rule 14a-8(i)(1), because the Proposal is not a proper subject for
action by shareholders.

To the extent that any such reasons are based on matters of law, this letter constitutes an
opinion of counsel in accordance with Rule 14a-8(j).

www.tuckerlaw.com
111 N. Front Street  PO.Box 889  Harrisburg, PA 17108  p. 717.234.4121 . 717.232.6802
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THE PROPOSAL

A copy of the Proposal, together with the Proponent's supporting statement, is attached
hereto as Exhibit A. The Proposal reads as follows:

RESOLVED, that the Company's Board of Directors (i) immediately
retain an investment banking firm to explore all strategic alternatives to
maximize shareholder value such as the sale or a merger of the Company
and instruct such investment banking film to prepare a report to the entire
Board of Directors discussing such alternatives, and (ii) present to the
shareholders a long term plan for maximizing shareholder value based on
the investment banking firm's report within three (3) months of the annual
shareholders' meeting.

Pursuant to Rule 14a-8(j), enclosed herewith are six copies of this letter and its
attachments. Also in accordance with Rule 14a-8(j), a copy of this letter and its
attachments is being mailed on this date to the Proponent, informing him of the Company's
intention to omit the Proposal from the Proxy Materials. Pursuant to Rule 14a-8(j), this
letter is being submitted not less than 80 days before the Company files its definitive Proxy
Materials with the Securities and Exchange Commission (the "Commission"). The
Company hereby agrees to promptly forward to the Proponent any Staff response to this
no-action request that the Staff transmits by facsimile to the Company or the undersigned,
but not to the Proponent.

ANALYSIS

1. Rule 14a-8(i)(10). The company has already substantially implemented the
proposal.

Rule 14a-8(i)(10) permits a company to exclude a proposal and supporting statement from
its proxy materials if the company has already substantially implemented the proposal.

On numerous occasions the Staff has taken the position that shareholder proposals to
engage an investment bank are rendered moot by the hiring of an investment bank. See,
Financial Industries Corporation (March 28, 2003); Supreme Industries, Inc. (February 7,
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2001); Hemlock Federal Financial Corporation (March 30, 2000); and BostonFed
Bancorp, Inc. (March 17, 2000).

After receiving the Proposal, the Company retained the investment bank SunTrust Capital
Markets, Inc. ("SunTrust"), through its SunTrust Robinson Humphrey Capital Markets
Division on an exclusive basis for the purpose of assisting the Company in examining
various strategic alternatives, including the ones suggested by the Proponent and to report
to the Board to the Board of Directors regarding those alternatives. A copy of SunTrust's
letter confirming the engagement is attached hereto as Exhibit B.

The Company believes that by retaining SunTrust it has substantially implemented the
Proposal and as such the Proposal is moot.

IL. Rule 14a-8(i)(7). The Proposal deals with a matter relating to the ordinary
business operations of the Company.

Rule 14a-8(i)(7) allows a company to exclude a shareholder proposal that deals with a
matter relating to a company's ordinary business operations. The ordinary business
exclusion has "a fairly straightforward mission: to 'relieve the management of the necessity
of including in its proxy material security holder proposals which relate to matters falling
within the province of management." Release No. 34-39093 (September 19, 1997), citing
Release No. 34-4950 (October 9, 1953). The Commission has stated that the "general
underlying policy of this exclusion is consistent with the policy of most state corporate
laws: to confine the resolution of ordinary business problems to management and the board
of directors, since it is impracticable for shareholders to decide how to solve such problems
at an annual shareholders meeting." Release No. 34-40018 (May 21, 1998).

Applicable Pennsylvania law expressly provides that "unless otherwise provided by statute
or in a bylaw adopted by the shareholders," all general or other powers "vested by law in a
business corporation shall be exercised by or under the authority of, and the business and
affairs of every corporation shall be managed under the direction of, a board of directors."
(15 Pa. C.S.A. Section 1721).

Further, the Pennsylvania Business Corporation Law (the "BCL") gives the Board
additional discretion in the area of considering strategic alternatives. It permits the
members of the Board to consider "to the extent they deem appropriate [t]he effects of any
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action upon any or all groups affected by such action, including shareholders, employees,
suppliers, customers and creditors of the corporation, and upon communities in which
offices or other establishments of the corporation are located." (15 Pa.C.S.A. Section 1715
(a) (1)). The short-term and long-term interests of the corporation, including benefits that
may accrue to the corporation from its long-term plans and the possibility that these
interests may be best served by the continued independence of the corporation.” (-15
Pa.C.S.A. Section 1715 (a) (2)).

The Proposal requires the Board of Directors to "immediately retain an investment banking
firm to explore all strategic alternatives to maximize shareholder value such as the sale or
a merger of the Company." (emphasis added). While the Proposal refers to a sale or
merger of the Company as one possible alternative, it does not limit the scope of the
Proposal to a sale of the Company or any other extraordinary corporate transaction. The
Board could maximize shareholder value through any number of actions short of an
extraordinary corporate transaction. The Proposal and its supporting statement, however,
broadly encompass both extraordinary business transactions and ordinary business
operations, including long-term strategic goals of the Company. Consideration of strategic
alternatives to maximize shareholder value clearly is a routine matter and is incident to the
Board's managerial powers under Pennsylvania law.

The Staff has consistently granted no-action relief pursuant to Rule 14a-8(i)(7) when the
shareholder proposal relates to both ordinary and extraordinary courses of action. Notably,
in First Charter Corporation (January 18, 2005) the Staff permitted the exclusion of a
proposal with substantially similar language as the Proposal. The proposal in question
requested that the company retain an investment banking firm to advise about strategic
alternatives which would maximize shareholder value. First Charter was permitted to
exclude the proposal, and the Staff rejected the argument that "strategic alternatives"
referred solely to extraordinary transactions. See, also, BKF Capital Group (February 27,
2004) (proposal to engage an investment banking firm to evaluate alternatives to maximize
shareholder value, including a sale of the company related to both extraordinary
transactions and non-extraordinary transactions and thus excludable); Medallion Financial
Corp. (May 11, 2004) (proposal that an investment banking firm be engaged to evaluate
alternatives to maximize stockholder value including a sale of the company properly
excluded); Lancer Corporation (March 13, 2002) (finding that a proposal to retain an
investment bank to develop valuation of the company's shares and to explore strategic
alternatives to maximize shareholder value appeared to relate to non-extraordinary
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transactions and was excludable); Sears, Roebuck and Co. (February 7, 2000) (excluding a
proposal requesting the company to hire an investment banker to arrange for the sale of all
or parts of the company, because it appeared to relate in part to non-extraordinary
transactions), NACCO Industries (March 29, 2000) (stating that proposal to retain an
investment banker to explore all alternatives to enhance the value of the company,
including a possible sale, merger or other transaction for any or all assets of the company,
appeared to relate in part to non-extraordinary transactions and was excludable).

In some limited circumstances the Staff has denied the exclusion under Rule 14a-8(i)(7) of
certain proposals that relate to both ordinary and extraordinary proposals where it is clear
that the proposal, when read together with the supporting statement, focused on
extraordinary business transactions. See, e.g., Temple-Inland, Inc. (February 24, 1998)
(finding that the proposal and its supporting statement focused on possible extraordinary
business transactions). The Proposal in this instance, and its supporting statement, does
not focus on such extraordinary transactions, but by their terms focuses on a general
discussion of management's performance, the Company's financial performance, and its
long-term goals. The supporting statement that the Proposal contains only one sentence in
the four paragraphs of the supporting statement that even mentions a sale or merger. Such
matters clearly relate primarily to ordinary business operations.

Because the Proposal does not specifically and exclusively advocate one or more
extraordinary corporate transactions, and is in fact drafted in a manner that emphasizes the
general exploration of strategic alternatives, it relates primarily to ordinary business
matters and may be properly excluded under Rule 14a-8(i)(7).

III.  Rule 14a-8(i)(1). The proposal is not a proper subject for action by shareholders
under the laws of the jurisdiction of the company's organization.

The Proposal seeks to require the Company to "immediately retain an investment banking
firm to explore all strategic alternatives to maximize shareholder value." The language of
the Proposal is not a request or recommendation to the Board, but is mandatory. As such,
the Proposal is not a proper subject for action by shareholders under Pennsylvania law, as
its mandate interferes with the authority and discretion granted to the Board under the
BCL.
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The BCL provides that "unless otherwise provided by statute or in a bylaw adopted by the
shareholders," all general or other powers "vested by law in a business corporation shall be
exercised by or under the authority of, and the business and affairs of every corporation
shall be managed under the direction of, a board of directors." 15 Pa.C.S.A. Section 1721.

Because the Proposal seeks to require the Board to take action which is committed by the
BCL to the discretion of the Board, the Proposal is not a proper subject for shareholder
action under Pennsylvania law and therefore may properly be excluded under Rule 14a-
8(1)(1). See, e.g., Keystone Financial, Inc. (March 15, 1999) (finding that a proposal
worded in such a way as to bind the board in violation of corporate law may be properly
omitted).

CONCLUSION

For the reasons stated above, the Company believes that the Proposal may be properly
excluded as being substantially implemented under Rule 14a-8(i)(10), or it may be
excluded as relating to ordinary business matters under Rule 14a-8(i)(7), or, as currently
written, it may be properly omitted under Rule 14a-8(i)(1) because it is not a proper
subject for shareholder action under Pennsylvania law.

We hereby respectfully request that the Staff confirm that it will not recommend any
enforcement action if the Proposal is excluded from the Company's Proxy Materials and
would be happy to provide you with any additional information and answer any questions
that you may have regarding this subject. Please do not hesitate to contact William T.
Harvey of our office with any questions at (412) 594-5550.

Sincerely,

ARENSBE

diam T.Harve

c Louis A. Steiner
Richard D. Rose, Esquire
WTH:cr

BE:221152-2 021342-126684




EXHIBIT A

Louis A. Steiner, 430 Youngstown Ridge Road, Ligonier, PA 15658, who is the
beneficial owner of 264,067 shares of common stock of the Company as reported on Form

13D/A filed July 19, 2005, submits the following proposal to be presented and voted upon at the
Annual Meeting.

Proposal

"RESOLVED, that the Company's Board of Directors (i) immediately retain an
investment banking firm to explore all strategic alternatives to maximize shareholder value such
as the sale or a merger of the Company and instruct such investment banking film to prepare a
report to the entire Board of Directors discussing such alternatives, and (ii) present to the
shareholders a long term plan for maximizing shareholder value based on the investment banking
firm's report within three (3) months of the annual shareholders' meeting."

Supporting Statement

I believe that the Company's current management and board have not provided the
Company with disciplined business management and focus that it needs. There is little evidence
of significant achievement by the Company and as a result the shareholders are suffering a
decrease in the value of their shares.

During the seven business quarters completed since January 1, 2004, the Company has
reported uneven and generally declining financial performance results involving assets, market
capitalization, operating income, total earnings and reduced dividends. Specifically, the
Company's stock price has decreased from $26.21 at January 1, 2004 to $19.00 at November 30,
2005.

Even lower operating costs raise concerns over the potentially damaging and continuing
impact of savings realized through short-sighted dismissal of experienced employees, delayed or
forgone technological improvements, and ill-considered abandonment of diverse operating
revenue sources. Also, during the same period under review some of the income reported was
achieved only through the adoption of revenue enhancements that by their nature and size must
be considered "unusual" at best or "questionable" at worst. In certain circumstances, the earnings
have been inflated through infrequent events including sales of securities and reversing loan
reserves. These methods have resulted in a failure to provide shareholders with a true and
accurate picture of the Company's operating earnings.

As a result of the recent financial downturn of the Company, I believe that the Company's
Board should take active measures to maximize the value of the shareholders' investment by
hiring an independent investment banking firm for the purpose of considering various strategic
alternatives, including but not limited to analyzing whether a sale of the Company's assets or a
merger or other business combination of the Company would be in its best interest. Furthermore,
as shareholders, we are entitled to know and understand the long term goals that the Board has
set for the Company to improve its financial condition. Hence, I believe that presenting the long-
term strategic plan to all shareholders would be most beneficial to the Company's shareholders.

A vote FOR this proposal would best serve the interest of the Company's shareholders.



Gregg E. Huntér A\
Chief Executive Officer

EXHIBIT B

Commercial National Financial Corporation

900 Ligonier Street
Latrobe, PA 15650

Deer Gregg:

‘This letter confirms that C
SunTrust Robinson Hump
SunTrust Robinson Humnp
the Company in its consid!
determining whether a sak
their advisability, and (c) §
prospects of the corporatic

The terms of the engagemy

Re: Engagement

ommercial National Financial Corporstion (the "Compeny") and

hrey executed an engagement letter dated January 11, 2006, whereby
hrey was engaged for the purpose of assisting the Board of Directors of
cration of various strategic slternatives, including but not limited to (a)
: of the Company is edvisable, (b) eveluating potential acquisitions and
valuating other methods of enhancing shareholder value and the

n,

ent are set forth in the January 11, 2006 letter. This letter is not

intended to modify those terms.

SUNTRUST ROBINSON HUMPHREY
SUNTRUST CAPITAL MARKETS, INC.
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ATTORNEYS One Oxford Centre
301 Grant Street, 20th Floor
Richard D. Rose Pittsburgh, PA 15218-1410
412 562 8425 T 412562 8800
roserd@bipc.com F 412562 1041
www.buchananingersoll.com
February 3, 2006
VIA OVERNIGHT DELIVERY

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F. Street, N.E.

Washington D.C. 20549

Re:  Response to Commercial National Financial Corporation’s (the “Company”) Request
Jor No-Action Advice Concerning Shareholder Proposal Requesting the Board to
Engage an Investment Bank and Report Findings to the Shareholders (the “Proposal™)
submitted by Louis Steiner (“Steiner”)

Dear Ladies and Gentlemen:

We are writing on behalf of our client, Steiner, and in response to the Company’s request
that the staff of the Division of Corporation Finance (the “Staff””) concur that it may exclude the
Proposal (“No-Action Request”) submitted by Steiner from the Company’s proxy materials for
its 2006 annual meeting of the shareholders. :

Pursuant to Rule 14a-8(k), six (6) paper copies of the response are included and a copy
has been provided to the Company. We are also attaching to this response a copy of the
Company’s No-Action Request as Exhibit A and a copy of the Proposal and supporting
statement as Exhibit B. This letter may be considered to be an opinion of counsel as it relates to
Pennsylvania law. '

The Proposal reads as follows:

RESOLVED, that the Company’s Board of Directors (1) immediately retain an
investment banking firm to explore all strategic alternatives to maximize
shareholder value such as the sale or a merger of the Company and instruct such
investment banking firm to prepare a report to the entire Board of Directors
discussing such alternatives, and (i1) present to the shareholders a long-term plan
for maximizing shareholder value based on the investment banking firm’s report
within three (3) months of the annual shareholders’ meeting.

In the Company's No-Action Request, it offers three (3) arguments supporting its view

that it may omit the Proposal from the Proxy Materials. As demonstrated below, however, the
first two (2) of the Company's arguments, which relate to Rule 14a-8(1)(7) and (10), respectively,

Pennsylvania :: New York :: Washington, DC @ Florida 1 New Jersey :: Delaware 1 Ohio i California
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misinterpret the Staff's previously stated positions, and because we are willing to amend the
Proposal to include the appropriate precatory language, the Company's final argument, which
concerns Rule 14a-8(1)(1), is readily dispelled. Therefore, we respectfully request the Staff (A)
to confirm that it is unable to concur with the Company's views of subparts (7) and (10) of Rule
14a-8(i), and (B) to afford Steiner the opportunity to amend the Proposal to comply with Rule
14a-8(1)(1).

ANALYSIS

I. The Company Is Not Entitled to Omit the Proposal Under Rule 14a-8(i)(10) Because It
Has Not Yet Substantially Implemented the Proposal

While we acknowledge that the Staff has on numerous occasions taken the position that
shareholder proposals to engage an investment bank are rendered moot by the hiring of an
investment banking firm, proposals in the No-Action letters cited by the Company can be
distinguished from the present case because Steiner's Proposal recommends that the Company
not only engage an investment bank, but also present those findings to the shareholders. None of
the No-Action letters cited by the Company included a sub-component requesting that the
investment banking firm's findings be reported to the shareholders.! This reporting component
of the Proposal is essential to Steiner because he believes that the Board has recently failed to
accurately communicate with and duly inform the shareholders. Thus, because of the factual
distinctions, the Company improperly links this case with those No-Action letters used to support
its position in its No-Action Request.

In interpreting Rule 14a-8(1)(10), which allows management to omit a shareholder
proposal from its proxy materials “if the company has already substantially implemented the
proposal,” the Staff has agreed that all components of the proposal must be substantially
implemented. In the 1997 proposing release for Rule 14a-8, the Securities Exchange
Commission explained that the “substantially implemented” standard turns on whether the
Company has in fact proceeded to implement the proposal:

[T]o have been "substantially implemented," the Company must have actually
taken steps to implement the proposal. It is insufficient for the Company to have
merely considered the proposal, unless the proposal clearly seeks only
consideration by the Company, and not necessarily implementation.

' See Financial Industries Corporation (March 28, 2003) (addressing shareholder proposal recommending that the board
appoint a strategic development committee of independent directors, which is to engage an investment banking firm to
assist it and the board in evaluating various business combinations); Supreme Industries, Inc. (February 7, 2001)
(concemning shareholder proposal urging the board to arrange for the prompt sale of the company to the highest bidder or
bidders); Hemlock Federal Financial Corporation (March 30, 2000) (involving shareholder proposal recommending that
the board engage an investment banking firm to advise the company on ways to maximize shareholder value, including a
potential sale or merger of the company); BostonFed Bancorp, Inc. (March 17, 2000) (addressing shareholder proposal
recommending that the board engage an investment banking firm to advise the company on ways to maximize shareholder
value, including a potential sale or merger of the company). Each of the foregoing no-action letters has been cited by the
Company as support in its No-action Request.
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Securities Exchange Act Release No. 39093, n.49 (September 18, 1997) (citing Securities
Exchange Act Release No. 20091 (August 16, 1983)); See also Securities Exchange Act Release
No. 40018 (May 21, 1998) (adopting rules modifications). By logical extension, if a shareholder
proposal were appropriately to comprise of multiple elements, as is the case when the various
elements are essential to a single well-defined unifying concept, the “substantially implemented”
standard would accordingly, touch each of the various elements. See Borden, Inc. (February 23,
1994) and Newell Rubbermaid, Inc. (February 21, 2001).

For example, in Borden, Inc., the proposal requested that the Board of Directors
“undertake a current independent investment banking study to determine the value of Borden and
that the results of the study be reported to shareholders for whatever action seems appropriate.”
Before receiving the proposal, however, Borden’s Board had issued a press release announcing
its approval of a restructuring plan that resulted from a comprehensive study of the company
performed by an independent investment banking firm over the previous several months.
Borden’s Board also sent letters detailing the restructuring plan to its shareholders. The Staff
agreed that the proposal had been substantially implemented, noting in particular that Borden had
“retained an investment banking firm to evaluate the various business alternatives, including the
one suggested by the proponents, and reported to shareholders the basic course of action to be
taken as the result of this evaluation.” Borden, Inc. (February 23, 1994) (emphasis added).

Similarly analyzing a proposal in Newell Rubbermaid, Inc., the Staff mandated the
inclusion of a proposal requesting that Newell's Board prepare a report detailing the company's
"glass ceiling” progress and make the report available to shareholders four months after the
company's annual shareholder meeting. In support of its position, Newell argued, first, that the
Staff has recognized that if a company may omit a major portion of a shareholder's proposal
under Rule 14a-8(1)(10), it may omit the entire proposal and, second, that Newell had already
addressed the major issues raised by the proposal.” Nevertheless, the Staff concluded that the
proposal should still be included because the company had neither prepared the report mentioned
in the proposal nor made it available to shareholders. Newell Rubbermaid, Inc. (February 21,
2001).

Here, the Company argues that by purportedly retaining SunTrust Capital Markets, Inc.
(“SunTrust”) after having received the Proposal, the Company has substantially implemented the
Proposal. To support this statement, the Company proffered a letter from SunTrust professing
that the Company has engaged SunTrust for the purpose of assisting the Company's Board in its
consideration of various strategic alternatives, including but not limited to a sale of the
Company, potential acquisitions, and other methods of enhancing shareholder value and the
prospects of the corporation. Of course, the veracity of the Company's purported engagement of
SunTrust is questionable because the SunTrust letter bears neither company letterhead nor an
authorized individual's signature. Also, the fact that the Company failed to issue a single press
release or, to our knowledge, pass a Board resolution referring to the engagement adds to the

? Particularly, Newell contended that it had previously taken specific and direct action in response to the 1991 Glass
Ceiling Commission Report cited in the proposal, and it had implemented a range of affirmative action plans
covering each of its locations.
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uncertainty surrounding SunTrust's engagement. Nonetheless, even if the Company has engaged
SunTrust, the fact remains that the engagement of SunTrust alone does not constitute substantial
implementation of the Proposal. Like the proposals in Borden and Newell, a core piece of the
Proposal rests in the recommendation that the Company's Board report its findings to the
shareholders. Whereas in Borden the company's Board had already distributed the requisite
report to shareholders, the Company has failed, just as the company in Newell did, to offer
shareholders any such report.

Finally, we also recognize that the Staff has on previous occasions concluded that if a
company may omit a major part of a proposal under Rule 14a-8(1)(10), that such company may
then omit the entire proposal from its proxy materials. American Brands, Inc. (February 3,
1993). As demonstrated by the Newell No-Action letter discussed above, however, under these
circumstances, the Staff has concluded that the engagement of an investment banking firm is
simply a threshold matter, not the "major part." In other words, the engagement aspect is an
action that the Company must naturally take before substantially implementing the main theme
of the Proposal: presenting to the shareholders a long-term plan for maximizing shareholder
value based on the investment banking firm's findings.

Because the Company has failed to substantially implement a core part of the Proposal
and the Proposal can be distinguished from the proposals cited by the Company, the Staff should
not exclude Steiner's Proposal under Rule 14a-8(1)(10).

II. The Company Is Not Entitled to Omit the Proposal Under Rule 14a-8(i)(7) Because the
Proposal Does Not Relate to the Company's Ordinary Business Operations

Rule 14a-8(i)(7) permits management to exclude a shareholder proposal from its proxy
statement “if the proposal deals with a matter relating to the company's ordinary business
operations,” but as the Company concedes on page 5 of its No-Action Request, "the Staff has
denied the exclusion under Rule 14a-8(1)(7) of certain proposals that relate to both ordinary and
extraordinary proposals where it is clear that the proposal, when read together with the
supporting statement, focused on extraordinary business transactions." See, e.g., Temple-Inland
Inc. (February 24, 1998) (requiring the inclusion of a proposal recommending that the
investment banking firm "explore all alternatives to enhance the value of the company,
including, but not limited to, possible sale, merger, or other transaction for any or all assets of the
company"). Here, the Proposal and its supporting statement clearly implicate retaining an
investment banking firm for the specific purpose of finding an appropriate extraordinary
transaction that the Company could pursue. Therefore, the Proposal is proper for inclusion in the
proxy materials, despite the Company's efforts to obscure the Proposal's scope.

The Proposal, when read together with its supporting statement, focuses on retaining an
investment banking firm for the specific purpose of finding an appropriate extraordinary
transaction. When used alone, the phrase "all strategic alternatives" can relate to the subsets of
both ordinary and extraordinary business transactions. When, however, modified with a
restrictive clause, the phrase connotes only those transactions falling within the subset defined by
the stated restriction. As written, the Proposal modifies the phrase "all strategic alternatives"
with the restrictive clause "such as the sale or a merger of the Company.” In this context, by
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using the clause "such as", which is also not set off by commas, parenthesis, brackets, dashes, or
any other such symbol, the Proposal is understood as restrictive to include only those types of
transactions that are similar to the ones following the clause. Specifically, this restrictive clause
is followed by only two examples, the sale of the Company and the merger of the Company, both
- of which are clearly extraordinary transactions. Consequently, the phrase "all strategic
alternatives"” as modified by the clause "such as" is limited to only those transactions that fall into
the same extraordinary transaction subset of "strategic alternatives" encompassing the sale and/or
merger of the Company.

Contrary to the Company's assertion that the supporting statement encompasses both
ordinary operations and extraordinary transactions, the above reading of the Proposal is further
affirmed by the Proposal's supporting statement. The purpose of the supporting statement is to
provide reasons (e.g., because of the Company's financial downturn) why Steiner believes that an
investment banking firm 1s needed to explore an extraordinary transaction such as a sale or
merger, not to "advocate one or more extraordinary corporate transactions" as the Company
states in its No-Action Request. The decision as to which extraordinary corporate transaction the
Company should pursue should be the Board's with the help of the investment banking firm.

Not only does the Company misinterpret the purpose of the supporting statement, the No-
Action letters to which the Company refers to in support of its argument that the Proposal is
drafted in a manner that emphasizes the general exploration of strategic alternatives, both
ordinary and extraordinary, are not instructive in this case. At issue in all but one of these No-
Action letters are shareholder proposals that, unlike the instant Proposal, modify the term
alternatives with either a nonrestrictive clause or a restrictive clause that fails to exclude ordinary
business transactions. See First Charter Corp. (January 18, 2005) (concerning a proposal
requesting that the investment banking firm advise the company about "strategic alternatives
which would maximize shareholder value"); Medallion Financial Corp. (May 11, 2004),
(concerning a proposal requesting "that an investment banking firm be engaged to evaluate
alternatives to maximize stockholder value including a sale of the company."); BKF Capital
Group (February 27, 2004) (addressing a proposal requesting that the investment banking firm
evaluate "alternatives to maximize shareholder value including a sale of the company"); Lancer
Corp. (March 13, 2002) (involving a proposal recommending that the investment banking firm
explore "strategic alternatives to maximize shareholder value."); NACCO Industries (March 29,
2000) (concerning a proposal requesting that the investment banking firm explore "all
alternatives to enhance the value of the company, including, but not limited to, possible sale,
merger or other transaction for any or all assets of the company”); Sears, Roebuck and Co.
(February 7, 2000) (addressing a proposal requesting that the investment banking firm arrange
for the "sale of all or parts of the company").

In short, the Proposal is proper for inclusion in the proxy materials, despite the
Company's efforts to obscure the scope of the Proposal, and thus the Staff should find that it is
unable to concur with the Company's view of Rule 14a-8(1)(7).
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III. The Proposal May be Amended to Be Precatory Instead of Mandatory

Finally, we recognize that the language of the Proposal was inadvertently written to be
mandatory. However, on several prior occasions, the Staff has given proponents the opportunity
to cure to avoid omission. See, e.g., North Fork Bancorporation (March 12, 1991) and Keystone
Financial, Inc. (March 15, 1999). As stated earlier, with the Staff's permission, we would
appreciate the opportunity to amend the Proposal to read as a recommendation. Specifically, we
request that the words "it is recommended that" be inserted after the word, "RESOLVED, that"
and before the words, "the Company's Board of Directors" in the first line of the Proposal. To
that end, we are by copy of this letter to the Company, asking that the Proposal be so amended.

CONCLUSION

Because the Company has misconstrued Steiner’s Proposal, it has not satisfied its burden
of proving that the Proposal can be excluded under Rules 14a-8(1)(10) and (7). Further, because
we are willing to modify the language of the Proposal to comply with the precatory language
requirement, we hereby request that the Staff to concur in our opinion that the Proposal should
be included in the Company’s 2006 Proxy Statement. To the extent the Staff feels that there are
any other technical defects in the Proposal, we request the opportunity to discuss them with you
and timely correct them. Please contact me at (412) 562-8425 if you have any questions or if

you need any additional information.
Very truly yourz/‘ _

chard D. Rose

RDR/aem

Enclosures

cc: Louis Steiner
Commercial National Financial Corporation
Peena K. Patel, Esquire
William T. Harvey, Esquire
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“January 19, 2006

VIA OVERNIGHT MAIL

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re:  Commercial National Financial Corporation -- Omission of Shareholder Proposal
of Louis A. Steiner from Proxy Materials

Dear Ladies and Gentlemen:

We are writing on behalf of our client, Commercial National Financial Corporation, a
Pennsylvania corporation (the "Company"), with regard to a shareholder proposal (the
"Proposal”) submitted to the Company by Louis A. Steiner (the "Proponent"”) for inclusion
in the Company's proxy statement and form of proxy ("Proxy Matenals") for its 2006
annual meeting of shareholders.

On behalf of the Company, we hereby notify the Securities and Exchange Commission
(the "Commission") that the Company intends to omit the Proposal from its Proxy
Materials on the bases set forth below. We respectfully request, on behalf of the
Company, that the staff of the Division of Corporation-Finance (the "Staff") concur in our
view that the Proposal is excludable pursuant to:

I. - Rule 14a-8(i)(10), because the Proposal has been substantially
implemented;

II. Rule 14a-8(i)(7), because the Proposal relates to the Company's
ordinary business operations; and

I11. Rule 14a-8(i)(1), because the Proposal is not a proper subject for
~ action by shareholders.

To the extent that any such reasons are based on matters of law, this letter constitutes an
opinion of counsel in accordance with Rule 14a-8(j). ‘

Tucker Arensberg, P.C. 1500 One PPG Place  Pittsburgh, PA 15222  p. 412.566.1212 = 1.412.594.5619  www.tuckerlaw.com
111 N. Front Street  P.O. Box 889  Harrisburg, PA 17108  p.717.234.4121  1.717,232.6802
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THE PROPOSAL

A copy of the Proposal, together with the Proponent's supporting statement, is attached
hereto as Exhibit A. The Proposal reads as follows:

RESOLVED, that the Company's Board of Directors (i) immediately
retain an investment banking firm to explore all strategic alternatives to
maximize shareholder value such as the sale or a merger of the Company
and instruct such investment banking film to prepare a report to the entire
Board of Directors discussing such alternatives, and (ii) present to the
shareholders a long term plan for maximizing shareholder value based on
the investment banking firm's report within three (3) months of the annual
shareholders' meeting. '

Pursuant to Rule 14a-8(j), enclosed herewith are six copies of this letter and its
attachments. Also in accordance with Rule 142-8(j), a copy of this letter and its _
attachments is being mailed on this date to the Proponent, informing him of the Company's
intention to omit the Proposal from the Proxy Materials. Pursuant to Rule 14a-8(j), this
Jetter is being submitted not less than 80 days before the Company files its definitive Proxy
Materials with the Securities and Exchange Commission (the "Commission"). The
Company hereby agrees to promptly forward to the Proponent any Staff response to this
no-action request that the Staff transmits by facsimile to the Company or the undersigned,
but not to the Proponent. '

ANALYSIS

L Rule 142-8(i)(10). The company has already substantially implemented the
proposal.

Rule 142-8(i)(10) permits a company to exclude a proposal and supporting statement from
its proxy materials if the company has already substantially implemented the proposal.

On numerous occasions the Staff has taken the position that shareholder proposals to
engage an investment bank are rendered moot by the hiring of an investment bank. See,
Financial Industries Corporation (March 28, 2003); Supreme Industries, Inc. (February 7,
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2000D); Hemlock Federal Financial Corporation (March 30, 2000); and BostonFed
Bancorp, Inc. March 17, 2000).

After receiving the Proposal, the Company retained the investment bank SunTrust Capita)
Markets, Inc. ("SunTrust"), through its SunTrust Robinson Humphrey Capital Markets
.Division on an exclusive basis for the purpose of assisting the Company in examining
various strategic alternatives, including the ones suggested by the Proponent and to report
to the Board to the Board of Directors regarding those alternatives. A copy of SunTrust's
letter confirming the engagement is attached hereto as Exhibit B.

The Company believes that by retaining SunTrust it has substantially 1mplernented the
Proposal and as such the Proposal is moot. '

I Rule 14a-8(i)(7). The Proposal deals with a matter relating to the ordinary
business operations of the Company.

Rule 14a-8(i)(7) allows a company to exclude a shareholder proposal that deals with a
matter relating to a company's ordinary business operations. The ordinary business
‘exclusion has "a fairly straightforward mission: to 'relieve the management of the necessity
of including in its proxy material security holder proposals which relate to matters falling
within the province of management." Release No. 34-39093 (September 19, 1997), citing
Release No. 34-4950 (October 9, 1953). The Commission has stated that the "general
underlying policy of this exclusion is consistent with the policy of most state corporate
laws: to confine the resolution of ordinary business problems to management and the board
of directors, since it is impracticable for shareholders to decide how to solve such problems
at an annual shareholders meeting." Release No. 34-40018 (May 21, 1998).

Applicable Pennsylvania law expressly provides that "unless otherwise provided by statute
or in a bylaw adopted by the shareholders," all general or other powers "vested by law in a
business corporation shall be exercised by or under the authority of, and the business and
affairs of every corporation shall be managed under the direction of, a board of directors."
(15 Pa. C.S.A. Section 1721).

Further, the Pennsylvania Business Corporation Law (the "BCL") gives the Board
additional discretion in the area of considering strategic alternatives. It permits the
members of the Board to consider "to the extent they deem appropriate [t}he effects of any
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action upon any or all groups affected by such action, including shareholders, employees,
suppliers, customers and creditors of the corporation, and upon communities in which
offices or other establishments of the corporation are located.” (15 Pa.C.S.A. Section 1715
(@) (1)). The short-term and long-term interests of the corporation, including benefits that

~may accrue to the corporation from its long-term plans and the possibility that these
interests may be best served by the continued independence of the corporation.”" (-15
Pa.C.S.A. Section 1715 (2) (2)).

- The Proposal requires the Board of Directors to "immediately retain an investment banking
firm to explore all strategic alternatives to maximize shareholder value such as the sale or
a merger of the Company." (emphasis added). While the Proposal refers to' a sale or
merger of the Company as one possible alternative, it does not limit the scope of the
Proposal to a sale of the Company or any other extraordinary corporate transaction. The
Board could maximize shareholder value through any number of actions short of an
extraordinary corporate transaction. The Proposal and its supporting statement, however,
broadly encompass both extraordinary business transactions and ordinary business
operations, including long-term strategic goals of the Company. Consideration of strategic
alternatives to maximize shareholder value clearly is a routine matter and is incident to the
Board's managerial powers under Pennsylvania law.

The Staff has consistently granted no-action relief pursuant to Rule 14a-8(i)(7) when the
shareholder proposal relates to both ordinary and extraordinary courses of action. Notably,
in First Charter Corporation (January 18, 2005) the Staff permitted the exclusion of a
proposal with substantially similar language as the Proposal. The proposal in question
requested that the company retain an investment banking firm to advise about strategic
alternatives which would maximize shareholder value. First Charter was permitted to
exclude the proposal, and the Staff rejected the argument that "strategic alternatives"
referred solely to extraordinary transactions. See, also, BKF Capital Group (February 27,
2004) (proposal to engage an investment banking firm to evaluate alternatives to maximize
shareholder value, including a sale of the company related to both extraordinary
transactions and non-extraordinary transactions and thus excludable); Medallion Financial
Corp. (May 11, 2004) (proposal that an investment banking firm be engaged to evaluate
alternatives to maximize stockholder value including a sale of the company properly
excluded); Lancer Corporation (March 13, 2002) (finding that a proposal to retain an
investment bank to develop valuation of the company's shares and to explore strategic
alternatives to maximize shareholder value appeared to relate to non-extraordinary
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transactions and was excludable); Sears, Roebuck and Co. (February 7, 2000) (excluding a
proposal requesting the company to hire an investment banker to arrange for the sale of all
or parts of the company, because it appeared to relate in part to non-extraordinary
transactions), NACCO Industries (March 29, 2000) (stating that proposal to retain an
investment banker to explore all alternatives to enhance the value of the company,
including a possible sale, merger or other transaction for any or all assets of the company,
appeared to relate in part to non-extraordinary transactions and was excludable).

In some limited circumstances the Staff has denied the exclusion under Rule 14a-8(i)(7) of
certain proposals that relate to both ordinary and extraordinary proposals where it is clear
that the proposal, when read together with the supporting statement, focused on ‘
extraordinary business transactions. See, e.g., Temple-Inland, Inc. (February 24, 1998)
(finding that the proposal and its supporting statement focused on possible extraordinary
business transactions).  The Proposal in this instance, and its supporting statement, does
not focus on such extraordinary transactions, but by their terms focuses on a general
discussion of management's performance, the Company's financial performance, and its
long-term goals. The supporting statement that the Proposal contains only one sentence in
the four paragraphs of the supporting statement that even mentions a sale or merger. Such
matters clearly relate primarily to ordinary business operations.

Because the Proposal does not specifically and exclusively advocate one or more
extraordinary corporate transactions, and is in fact drafted in a manner that emphasizes the
general exploration of strategic alternatives, it relates primarily to ordinary business
matters and may be properly excluded under Rule 14a-8(i)(7).

.  Rule 14a-8(i)(1). The proposal is not a proper subject for action by shareholders
under the laws of the jurisdiction of the company's organization.

The Proposal seeks to require the Company to "immediately retain an investment banking
firm to explore all strategic alternatives to maximize shareholder value." The language of
the Proposal is not a request or recommendation to the Board, but is mandatory. As such,
the Proposal is not a proper subject for action by shareholders under Pennsylvania law, as
its mandate interferes with the authority and discretion granted to the Board under the
BCL.
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The BCL provides that "unless otherwise provided by statute or in a bylaw adopted by the
shareholders," all general or other powers "vested by law in a business corporation shall be
exercised by or under the authority of, and the business and affairs of every corporation

shall be managed under the direction of, a board of directors.” 15 Pa.C.S.A. Section 1721.

Because the Proposal seeks to require the Board to take action which is committed by the
BCL to the discretion of the Board, the Proposal is not a proper subject for shareholder
action under Pennsylvania law and therefore may properly be excluded under Rule 14a-
8(1)(1). See, e.g., Keystone Financial, Inc. (March 15, 1999) (finding that a proposal
worded in such a way as to bind the board in violation of corporate law may be properly
omitted).

CONCLUSION

For the reasons stated above, the Company believes that the Proposal may be properly
excluded as being substantially implemented under Rule 142-8(i)(10), or it may be
excluded as relating to ordinary business matters under Rule 14a-8(1)(7), or, as currently
written, it may be properly omitted under Rule 14a-8(1)(1) because it is not a proper
subject for shareholder action under Pennsylvania law.

We hereby respectfully request that the Staff confirm that it will not recommend any
enforcement action if the Proposal is excluded from the Company's Proxy Materials and

- would be happy to provide you with any additional information and answer any questions
that you may have regarding this subject. Please do not hesitate to contact William T.
Harvey of our office with any questions at (412) 594-5550.

Sincerely,

c: Louis A. Steiner
Richard D. Rose, Esqu1re
WTH:cr

BE:221152-2 021342-126684



EXHIBIT A

Louis A. Steiner, 430 Youngstown Ridge Road, Ligonier, PA 15658, who is the
beneficial owner of 264,067 shares of common stock of the Company as reported on Form °
13D/A filed July 19, 2003, submits the following proposal to be presented and voted upon at the
Annual Meeting.

Proposal

"RESOLVED, that the Company's Board of Directors (i) immediately retain an
investment banking firm to explore all strategic alternatives to maximize shareholder value such
as the sale or a merger of the Company and instruct such investment banking film to prepare a
report to the entire Board of Directors discussing such alternatives, and (ii) present to the
shareholders a long term plan for maximizing shareholder value based on the investment banking
firm's report within three (3) months of the annual shareholders' meeting.”

Supporting Statement

I believe that the Company's current management and board have not provided the
Company with disciplined business management and focus that it needs. There is little evidence
of significant achievement by the Company and as a result the shareholders are suffering a
decrease in the value of their shares.

During the seven business quarters completed since January 1, 2004, the Company has
reported uneven and generally declining financial performance results involving assets, market
capitalization, operatino income, total earnings and reduced dividends. Specifically, the
Company's stock price has decreased from $26.21 atJ anuary 1, 2004 to $19.00 at November 30,
2005..

Even lower operating costs raise concerns over the potentially damaging and continuing
impact of savings realized through short-sighted dismissal of experienced employees, delayed or
forgone technological improvements, and ill-considered abandonment of diverse operating
revenue sources. Also, during the same period under review some of the income reported was
- achieved only through the adoption of revenue enhancements that by their nature and size must
be considered "unusual” at best or "questionable” at worst. In certain circumstances, the earnings
have been inflated through infrequent events including sales of securities and reversing loan
reserves. These methods have resulted in a failure to provide shareholders with a true and
- accurate picture of the Company's operating earnings.

- As aresult of the recent financial downturn of the Company, I believe that thé Company's
Board should take active measures to maximize the value of the shareholders’ investment by
hiring an independent investment banking firm for the purpose of considering various strategic
alternatives, including but not limited to analyzing whether a sale of the Company's assets or a
merger or other business combination of the Company would be in its best interest. Furthermore,
as shareholders, we are entitled to know and understand the long term goals that the Board has
set for the Company to improve its financial condition. Hence, I believe that presenting the long-
term strategic plan to all shareholders would be most beneficial to the Company's shareholders.

A vote FOR this proposal would best serve the interest of the Company's shareholders.



EXHIBIT B

Gregg E. Hunter \

Chief Executive Officer
Commerciel Netionel Financial Corporanon
900 Ligonier Street.
Lzatrobe, PA 15650
Re: Engegement

Deer Gregg:

This letter confirms that Gommercial Nationzl Financial Corporation (the "Company") and
SunTrust Robinson Humphrey executed an engagement letter deted January 11, 2006, whereby
SunTrust Robinson Humphrey was engeged for the purpose of assisting the Board of Directors of
the Company in its consideration of verious stretegic elternatives, including but not limited to (a)
determining whether  sale of the Company is edvisable, (b) evelueting potential acquisitions and -
their advisability, and (c) evaluating other methods of enhancing shareholder value and the
prospects of the corporation.

The terms of the engagement are set forth in the January 11, 2006 letter. This letter is not
intended to modify those terms.

SUNTRUST ROBINSON HUMPHREY
SUNTRUST CAPITAL MARKETS, INC.

gﬁ;{ £ Lu‘um g tod 4"1&1
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www.buchananingersoll.com

December 13, 2005

Via Messenger
Return Receipt Requested

Chairman of the Board

Commercial National Financial Corporation
900 Ligonier Street

P.O. Box 429

Latrobe, PA 15650

Dear Sir,

This firm represents Louis A. Steiner, who is the beneficial owner of more than $2,000 in value
of the common stock of Commercial National Financial Corporation. As such, Louis A. Steiner
1s submitting a proposal for inclusion in the Corporations proxy materials for the 2006 annual
meeting of shareholders. In addition to the proposal, you will find enclosed the proof of
ownership that is required by Rule 14a-8 and the necessary statement from the proponent as
required by such Rule. Please feel free call this office with any questions or comments.

Very truly yours,

@&40 6@,

Richard D. Rose
RDR/jn
Enclosures

William T. Harvey

#1876067-v1

Pennsylvania :* New York :: Washington, DC :: Florida :: New Jersey :: Delaware :: Ohio :: California




430 Youngstown Ridge Road
Ligonier, PA 15658

December 12, 2005

Chairman of Board

Commercial National Financial Corporation
900 Ligonier Street

P.O. Box 429

Latrobe, PA 15650

Dear Sir,

I am the beneficial holder of at least $2,000 in market value of common stock of
Commercial National Financial Corporation (the "Corporation "). I am enclosing a
proposal that I am submitting for inclusion in the Corporation's proxy material for its
2006 annual meeting of shareholders pursuant to the requirements of the Rule 14a-8
promulgated by the Securities and Exchange Commission and last year's proxy statement.

I am enclosing a copy of the Schedule 13D that I have filed with respect to my
beneficial ownership of the Corporation's common stock and its amendment. I hereby
state that I have continuously held at least $2,000 in market value of common stock of the
Corporation for more than one year prior to the date hereof and I intend to continue
ownership of such shares through the date of the Corporation's 2006 annual meeting of
shareholders.

Very truly yours,
7

Louis A. Steiner



Louis A. Steiner, 430 Youngstown Ridge Road, Ligonier, PA 15658, who is the beneficial owner of
264,067 shares of common stock of the Company as reported on Form 13D/A filed July 19, 2005,
submits the following proposal to be presented and voted upon at the Annual Meeting.

Proposal

"RESOLVED, that the Company's Board of Directors (i) immediately retain an investment banking firm
to explore all strategic alternatives to maximize shareholder value such as the sale or a merger of the
Company and instruct such investment banking firm to prepare a report to the entire Board of Directors
discussing such alternatives, and (ii) present to the shareholders a long term plan for maximizing
shareholder value based on the investment banking firm's report within three (3) months of the annual
shareholders' meeting."

Supporting Statement

I believe that the Company's current management and board have not provided the Company
with disciplined business management and focus that it needs. There is little evidence of significant
achievement by the Company and as a result the shareholders are suffering a decrease in the value of
their shares.

During the seven business quarters completed since January 1, 2004, the Company has reported
uneven and generally declining financial performance results involving assets, market capitalization,
operating income, total éarnings and reduced dividends. Specifically, the Company's stock price has
decreased from $26.21 at January 1, 2004 to $19.00 at November 30, 2005.

Even lower operating costs raise concerns over the potentiaily damaging and continuing impact
of savings realized through short-sighted dismissal of experienced employees, delayed or forgone
technological improvements, and ill-considered abandonment of diverse operating revenue sources.
Also, during the same period under review some of the income reported was achieved only through the
adoption of revenue enhancements that by their nature and size must be considered "unusual” at best or
"questionable" at worst. In certain circumstances, the earnings have been inflated through infrequent
events including sales of securities and reversing loan reserves. These methods have resulted in a
failure to provide shareholders with a true and accurate picture of the Company's operating earnings.

As aresult of the recent financial downturn of the Company, I believe that the Company's Board
should take active measures to maximize the value of the shareholders' investment by hiring an
independent investment banking firm for the purpose of considering various strategic alternatives,
including but not limited to analyzing whether a sale of the Company's assets or a merger or other
business combination of the Company would be in its best interest. Furthermore, as shareholders, we are
entitled to know and understand the long term goals that the Board has set for the Company to improve
its financial condition. Hence, I believe that presenting the long-term strategic plan to all shareholders
would be most beneficial to the Company's shareholders.

A vote FOR this proposal would best serve the interest of the Company's shareholders.

#1875415-v2
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SC 13D/A 1 enfl3da.htm LOUIS A STEINER / COMMERCIAL NATIONAL FINL 13D/A
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549
SCHEDULE 13D/ A
Under the Securities Exchange Act of 1934
(AmendmentNo. 1
COMMERCIAL NATIONAL FINANCIAL CORP /PA
(Name of Issuer)

COMMON STOCK, $2.00 PAR VALUE

(Title of Class of Securities)
202217105

(CUSIP Number)

(Name, Address and Telephone Number of Person
Authorized to Receive Notices and Communications)
July 19, 2005
(Date of Event which Requires Filing of this Statement)

If the filing person. has previously filed a statement on Schedule 13G to report the acquisition that is subject of
this Schedule 13D, and is filing this schedule because of 240.13d- l(e) 240.13d-1(¥) or 240.134d-1(g), check
the following box. __

Note: Schedules filed in paper format shall include a signed original and five copies of the schedule, including
all exhibits. See 240.13d-7 for other parties to whom copies are to be sent.

* The remainder of this cover page shall be filled out for a reporting person's initial filing on this form with
respect to the subject class of securities, and for any subsequent amendment containing information which
would alter disclosures provided in a prior cover page.

The information required on the remainder of this cover page shall not be deemed to be "filed" for the purpose
of Section 18 of the Securities Exchange Act of 1934 ("Act") or otherwise subject to the liabilities of that
section of the Act but shall be subject to all other provisions of the Act(however, see the Notes).

http://www.sec.gov/Archives/edgar/data/866054/000089761905000009/cnfl 3da.htm 12/13/2005
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Potential persons who are to respond to the collection of information contained in this form are not required to

respond uniess the form displays a currently valid OMB control number.

SEC 1746 (11-02)

CUSIP No. 2022171035

1.Names of Reporting Persons. LR.S. Identification Nos. of above persons
(entities only).

Louis A. Steiner

430 Youngstown Ridge Rd

Ligonier, PA 15658

2.Check the Appropriate Box if a Member of a Group (See Instructions)

5.Check if Disclosure of Legal Proceedings Is Required Pursuant to Items
2(d)or 2(e) cevevrrrenene
6.Citizenship or Place of Organization

Us.

Number of 7. Sole Voting Power 150,120
Shares Beneficially 8. Shared Voting Power 113,947

Owned by Each 9. Sole Dispositive Power

http://www.sec.gov/Archives/edgar/data/866054/000089761905000009/cnf13da. htm

12/13/2005



Reporting Person With 10. Shared Dispositive Power

11.Aggregate Amount Beneficially Owned by Each Reporting Person 264.067
12.Check if the Aggregate Amount in Row (11) Excludes Certain Shares (See Instructions)

13 Percent of Class Represented by Amount in Row (11) 7.7 %

14.Type of Reporting Person (See Instructions)

Signature
After reasonable inquiry and to the best of my knowledge and belief, I certify

that the information set forth in this statement is true, complete and correct.

Date July 19, 2005

Signature /s/ Louis A. Steiner

Name/Title Louis A. Steiner

The original statement shall be signed by each person on whose behalf the
statement is filed or his authorized representative. If the statement is signed
on behalf of a person by his authorized representative (other than an executive
officer or general partner of the filing person), evidence of the

representative's authority to sign on behalf of such person shall be filed with

http://www.sec.gov/Archives/edgar/data/866054/000089761905000009/cnfl3da. htm

12/13/2005
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the statement: provided, however, that a power of attorney for this purpose
which is already on file with the Commission may be incorporated by reference.
The name and any title of each person who signs the statement shall be typed or

printed beneath his signature.

Attention: Intentional misstatements or omissions of fact

constitute Federal criminal violations (See 18 U.S.C. 1001)

http://www.sec.gov/Archives/edgar/data/866054/000089761 905000009/cnfl 3da.htm 12/13/2005
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SC 13D 1 ¢nfl3d.htm LOUIS A STEINER / COMMERCIAL NATIONAL FINL 13D
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549
SCHEDULE 13D
Under the Securities Exchange Act of 1934

(Amendment No. )*

COMMERCIAT NATIONAL FINANCIAL CORP /PA

(Name of Issuer)

COMMON STOCK., $2.00 PAR VALUE

(Title of Class of Securities)
202217105

(CUSIP Number)

(Name, Address and Telephone Number of Person
Authorized to Receive Notices and Communications)

Maich 10. 2005

(Date of Event which Requires Filing of this Statement)

If the filing person has previously filed a statement on Schedule 13G to report the acquisition that is subject of
this Schedule 13D, and is filing this schedule because of 240.13d-1(e), 240.13d-1(f) or 240.134d-1(g), check
the following box. __

Note: Schedules filed in paper format shall include a signed original and five copies of the schedule, including
all exhibits. See 240.134-7 for other parties to whom copies are to be sent.

* The remainder of this cover page shall be filled out for a reporting person's initial filing on this form with
respect to the subject class of securities, and for any subsequent amendment containing information which
would alter disclosures provided in a prior cover page.

The information required on the remainder of this cover page shall not be deemed to be "filed" for the purpose
of Section 18 of the Securities Exchange Act of 1934 ("Act") or otherwise subject to the liabilities of that
section of the Act but shall be subject to all other provisions of the Act(however, see the Notes).

http://www.sec.gov/Archives/edgar/data/866054/000089761905000003/cnfl3d.htm 12/13/2005
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Potential persons who are to respond to the collection of information contained in this form are not required to

respond unless the form displays a currently valid OMB control number.

SEC 1746 (11-02)

CUSIP No. 202217105

1.Names of Reporting Persons. L.R.S. Identification Nos. of above persons
(entities only).

Louis A. Steiner

430 Youngstown Ridge Rd

Ligonier, PA 15658

2.Check the Appropriate Box if a Member of a Group (See Instructions)

5.Check if Disclosure of Legal Proceedings Is Required Pursuant to Items
2(d) or 2(€) cerevverennne
6.Citizenship or Place of Organization

us.

Number of 7. Sole Voting Power 150,120
Shares Beneficially 8. Shared Voting Power 251,760

Owned by Each 9. Sole Dispositive Power

http://www.sec.gov/Archives/edgar/data/866054/000089761905000003/cnfl13d.htm

12/13/2005
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Reporting Person With 10. Shared Dispositive Power

11 Aggregate Amount Beneficially Owned by Each Reporting Person 401,880
12.Check if the Aggregate Amount in Row (11) Excludes Certain Shares (See Instructions)
13 Percent of Class Represented by Amount in Row (11) 11.8%

14.Type of Reporting Person (See Instructions)

Signature
After reasonable inquiry and to the best of my knowledge and belief, I certify

that the information set forth in this statement is true, complete and correct.

Date March 18, 2005

Signature /s/ Loouis A. Steiner

Name/Title Louis A. Steiner

The original statement shall be signed by each person on whose behalf the
statement is filed or his authorized representative. If the statement is signed
on behalf of a person by his authorized representative (other than an executive
officer or general partner of the filing person), evidence of the

representative's authority to sign on behalf of such person shall be filed with

http://www.sec.gov/Archives/edgar/data/8§66054/000089761905000003/cnf13d.htm 12/13/2005
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the statement: provided, however, that a power of attorney for this purpose
which is already on file with the Commission may be incorporated by reference.
The name and any title of each person who signs the statement shall be typed or

printed beneath his signature.

Attention: Intentional misstatements or omissions of fact

constitute Federal criminal violations (See 18 U.S.C. 1001)

http://www.sec.gov/Archives/edgar/data/866054/000089761905000003/cnf13d.htm 12/13/2005



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informat advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as.changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
‘to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not precludea
proponent, or any shareholder of 2 company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy '
material. :



March 20, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Commercial National Financial Corporation
Incoming letter dated January 19, 2006

The proposal directs the board to retain an investment banking firm to explore all
strategic alternatives to maximize shareholder value such as the sale or a merger of the
company, and present to shareholders a long-term plan for maximizing shareholder value
based on the investment -bank’s report.

There appears to be some basis for your view that Commercial National Financial
may exclude the proposal under rule 14a-8(1)(7), as relating to its ordinary business
operations. We note that the proposal appears to relate to both extraordinary transactions
and non-extraordinary transactions. Accordingly, we will not recommend enforcement
action to the Commission if Commercial National Financial omits the proposal from its
proxy materials in reliance on rule 14a-8(i)(7). In reaching this position, we have not
found it necessary to address the alternative bases for omission upon which Commercial
National Financial relies.

Sincerely,

Marflib(a

Mary Beth Breslin
Special Counsel



